
1 Part of this Chapter (sections 7.3 to 7.5) has been published under the title ‘Debt 
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2 OHZ II, no. 672–673 (hereaft er: ‘Haarlem 1245’), article 43; Hoogewerf, Haarlemse 
stadsrecht, 224–226. In the 16th and 17th centuries, the legal capacity of women ven-
dors was enlarged (Van den Heuvel, ‘Openbaar koopvrouw’).

CHAPTER SEVEN

CONTRACT ENFORCEMENT1

7.1 Introduction

One of the paragraphs in the charter of urban liberties granted to the 
Holland town of Haarlem in the year 1245—it was copied from the 
charter of the Brabant town of Den Bosch that served as model for 
the Haarlem document—deals with debts incurred by women ven-
dors. It states that husbands of women selling beer, bread or yarn were 
liable for the risks of their wives’ commercial transactions up to the 
equivalent of one oven of bread, one brewing tub of beer, or one steen 
(a substantial weight) of yarn. For husbands of women not engaged in 
commerce, liability was more restricted: they could lose at most 
four pence through the actions of their wives. Th e paragraph must be 
seen in the light of the legal status of married women in the Middle 
Ages, who were considered to be under their husbands’ guardianship 
and did not have full legal capacity. In the case of women vendors, this 
may well have caused problems: if a married woman could not be 
brought to justice, creditors risked being left  empty-handed. A hus-
band partly answerable for the debts contracted by his wife may have 
provided at least some sort of solution.2

Non-simultaneous trade—trade that involves a time lapse between 
payment and delivery—induces risks that do not exist in spot transac-
tions: the party that has entered into an obligation to pay or to deliver 
at a later date may renege on the agreement aft erwards. Th is ‘funda-
mental problem of exchange’ and the institutional arrangements that 
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3 Th e expression ‘the fundamental problem of exchange’ comes from Greif, 
‘Fundamental Problem of Exchange’.

4 Explicitly in Volckart and Mangels, ‘Are the Roots’.
5 Th e ubiquity of credit in medieval trade is emphasised by Postan, ‘Credit in 

Medieval Trade’.
6 Amicable settlement in international trade is discussed by Gelderblom, Violence, 

Opportunism, Chapter 7 (Th e Courts).
7 Greif, ‘Institutions and Impersonal Exchange’.

developed to keep it under control take centre stage in this chapter.3 
Non-simultaneous exchange and the problems related to it are some-
times seen exclusively in connection to the rise of interregional trade 
between merchants not personally known to each other.4 Th is chapter 
has a wider perspective and also takes contract enforcement in local 
and regional trade into consideration. As the example from the 
Haarlem charter of liberties suggest, many transactions in local trade—
even very small ones—also involved deferred payments or advances 
for future delivery. Th is is hardly surprising: in medieval trade, credit 
was omnipresent at every level, and consequently so were problems of 
shirking one’s responsibilities.5

Most mechanisms that were used to deal with defaulting were prob-
ably of an informal nature, relying on long-lasting personal contacts 
and reputation. If even in international trade amicable settlement was 
the preferred method of handling commercial confl icts, this would 
certainly have been the case within the small circle of villagers or fel-
low-townsmen.6 However, more formal institutional arrangements 
also played a role. Th ey provided a last resort, thereby constituting a 
strong incentive to settle the matter and helping to defi ne norms 
and rules.

Here two of these institutional arrangements will be discussed: 
merchant guilds as a form of self-organisation based on a community 
responsibility model, and debt litigation as an exponent of a govern-
ment-dominated system of law enforcement centred on individual 
responsibilities. According to Greif, the emergence in the 13th century 
of more powerful states heralded the transition from a communal to 
an individual responsibility system and thus the decline of the mer-
chant guild.7 But as Gelderblom and Grafe have shown, various types 
of merchant organisations continued to exist throughout the Middle 
Ages. Gelderblom and Grafe state that the degree to which mer-
chants were able to delegate control to a collective body depended on 
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economic and political circumstances.8 Against this background, 
medieval Holland presents an interesting case. As we shall see, mer-
chant guilds were rare, whereas mechanisms for individual contract 
enforcement through the local court were in place at an early stage and 
maintained their dominant position aft erwards.

As before, a comparison is made with Flanders and England. First 
we turn to the role of merchant guilds. In order to bring out regional 
diff erences more clearly, the analysis is restricted to indigenous mer-
chant guilds; these may have been active in local and regional or in 
international trade, or—as was frequently the case—in both. 
Organisations of foreign merchants operating in Holland, Flanders 
and England, such as the German Hansa, are not discussed. Th e three 
sections that follow deal with the organisation of debt litigation 
through courts of justice. An exhaustive discussion of all legal instru-
ments for debt litigation is not intended; instead, the aim is to bring 
out the main similarities and diff erences between Holland, Flanders 
and England. Th e discussion therefore focuses on three elements: the 
transition from traditional methods of proof based on a belief in divine 
intervention to fact-fi nding, the development of sureties, and the pub-
lic registration of debts.

Much of the content of this chapter deals with developments 
that took place before the middle of the 14th century. Th e charters of 
liberties of Holland towns provide an important source of information 
on the organisation of contract enforcement in this period. Other 
sources (such as urban by-laws or court records) are only rarely 
available before the late 14th or early 15th century. In Holland, the 
best-known and largest ‘family’ of charters is the Brabant-Holland fi li-
ation, and the Haarlem charter of liberties belongs to this family. 
A large part of the Haarlem charter was based on the liberties of 
the Brabant town of Den Bosch. In turn, a draft  version of the 
Haarlem charter served as a model for several other towns in Holland. 
In this chapter a great deal of attention is paid to the liberties of this 
Brabant-Holland fi liation, liberties which—because of their detailed 
character and stress on what we would now call civil justice—off er 
the best clues for an analysis of contract enforcement. Elements from 
other charters are used to complement the information. Appendix C 
lists the charters that have been used, explains the methodological 

8 Gelderblom and Grafe, ‘Rise, Persistence and Decline of Merchant Guilds’.
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    9 Th e elementary studies on merchant guilds in each of the three regions dating 
from the late 19th and the fi rst half of the 20th century are Gross, Th e Gild Merchant 
(England); Planitz, ‘Kaufmannsgilde’, and Planitz, ‘Frühgeschichte’ (Germany); Van 
der Linden, Gildes marchandes (Low Countries).

10 Gelderblom and Grafe, ‘Rise, Persistence and Decline of Merchant Guilds’, 7–9. 
For a contrasting opinion, cf. Dessí and Ogilvie, ‘Social Capital and Collusion’. Dessí 
and Ogilvie state that guilds served only one purpose: they were rent-seeking institu-
tions, who owed their existence to the monopoly privileges granted to them by a ruler 
in exchange for fi nancial support.

11 Alpertus Mettensis, De diversitate temporum, 81. Alpertus does not actually men-
tion a guild, but the description makes it perfectly clear that the merchants he refers to 
had formed a corporative organisation. Cf. Akkerman, ‘Koopmansgilde Tiel’, 
414–417.

problems involved in working with them, and briefl y reviews the 
historiography.

7.2 Merchant guilds

Merchant guilds in northwestern Europe (Germany, the Low Countries, 
and England) are documented from the late 10th or early 11th century 
onward.9 Th ese guilds were, to all appearances, multi-purpose institu-
tions: they provided protection against violence and cheating, negoti-
ated favourable trade conditions, and catered for social and religious 
needs.10 One of the earliest (and most frequently cited) references 
comes from the writings of the cleric Alpertus of Metz. It dates from 
around the year 1020 and deals with the merchant guild of Tiel, situ-
ated in the Guelders river area and heiress of the early medieval trade 
emporium Dorestad. In his description of the Tiel merchants, Alpertus 
expressed his disapproval of their unruly and impious ways. He was 
reluctant to accept that they really possessed a charter from the 
emperor permitting them to administer justice according to rules of 
their own device, as they claimed.11

With this last remark Alpertus hits on an essential aspect of mer-
chant guilds: their self-governing powers. In this sense, merchant 
guilds can be seen as a representation of a much wider development 
that drastically transformed society from the 10th century onwards. 
Certainly, associations with a corporative identity cemented by an oath 
already existed in the early Middle Ages. In the Carolingian period, for 
instance, village guilds united villagers from all layers of society: they 
organised collective meals and provided assistance to impoverished 
or  sick members. Nevertheless, the role of corporative associations 
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12 Here it is not possible to do justice to the impressive bodies of literature on each 
of these subjects. Th e role of the sworn association as the form that many corporative 
bodies took is highlighted in the German literature, e.g. Oexle, ‘Conjuratio und Gilde’, 
and Dilcher, ‘Genossenschaft lichte Struktur’. For a recent contribution that stresses the 
role of corporative collection action in the resolution of social dilemmas in a changing 
world, see De Moor, ‘Silent Revolution’.

13 Oexle, ‘Conjuratio und Gilde’, 155–164; Akkerman, ‘Koopmansgilde Tiel’, 
422–4243.

14 Nicholas, Growth of the Medieval City, 146–150; Ennen, Europäische Stadt, 
105–124.

15 Trio and Bijsterveld, ‘Van gebedsverbroedering naar broederschap II’.

became much more pronounced aft er the decline of the Carolingian 
empire and the break-down of central authority that accompanied it. 
Th e 10th to 13th centuries witnessed the emergence of corporative 
bodies of various kinds: urban communes, rural commons, religious 
confraternities of laymen, and fi nally craft  guilds acquired a certain 
degree of autonomy.12

Corporative institutions sometimes clashed with sovereign, lordly 
or ecclesiastical authorities. Th e prohibition of guilds—whatever their 
exact nature may have been—in the Carolingian era is a clear sign of 
confl ict. When in 852 Bishop Hincmar of Reims advised the reforma-
tion of all village guilds into religious associations supervised by the 
parish priest, indignation about the vulgarity of collective meals and 
the participation of women and clerics in them were probably only 
part of the problem. More important was the fact that the village guilds 
were not under the control of the regular secular and ecclesiastical 
authorities—the same objection Alpertus voiced with regard to the 
Tiel merchant guild.13

Th e revolutionary character of corporative institutions should not 
be overrated: in many cases their relation with the authorities is better 
characterised in terms of interaction and cooperation than of confl ict. 
Th e urban communal movement, for example, only rarely led to a rad-
ical overthrow of lordly authority. Townspeople were more likely to 
achieve their goals by negotiating compromises that suited both them 
and their lord.14 Similarly, many religious confraternities initially 
developed under the patronage of a monastery: religious institutions 
encouraged the participation of laymen in their community of prayers 
as a way to attract additional funding. Only gradually did the confra-
ternities develop into independent bodies.15 Likewise, the early mer-
chant guilds of the Low Countries and Germany probably owed part of 
their special status to the custom of Carolingian and Ottonian rulers to 
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16 Dilcher, ‘Genossenschaft lichte Struktur’, 98.
17 Other archival data come from Valenciennes (customs partly dating back to the 

middle of the 11th century), Malines (late 13th-century customs) and Bruges (see 
below). A full description and references to the sources are provided by Van Ommeren, 
Koopmansgilderol Deventer, 30–32. Van Ommeren also lists the archival data available 
for merchant guilds in the northern Low Countries and in Germany.

18 Espinas and Pirenne, ‘Coutumes de la gilde marchande’ (edition of the customs 
in Latin); Derville, Histoire de Saint-Omer, 45, 267–269 (description and translation in 
French). For the characteristics of sworn associations in general, cf. Dilcher, 
‘Genossenschaft lichte Struktur’, 103–106.

19 Both points of view are discussed by Van Ommeren, Koopmansgilderol Deventer, 
34. A translation of the 1210 customs in French is provided by Derville, Histoire 
de Saint-Omer, 271–272. Th e dating of this document is uncertain: Derville dates it 
to  around 1210, Carlos Wyff els to about 1240, even though he states the customs 
themselves may date back to the 12th century (Wyff els, ‘Vlaamse hanzen opnieuw 
belicht’, 6).

20 Derville, Histoire de Saint-Omer, 38–44.

permit merchants certain liberties—for instance, the right to travel 
freely—not given to others.16

Th e fi rst evidence for the existence of merchant guilds in the southern 
Low Countries dates from the second half of the 11th century. Th e best 
documented case is Saint-Omer.17 Th e late 11th- and early 12th-cen-
tury customs of Saint-Omer’s merchant guild deal with all of the ele-
ments essential to sworn associations: not only the organisation of 
collective meals and religious activities, but also the obligation to assist 
each other in cases of illness and—of greater relevance here—in cases 
of a commercial dispute abroad. Th e customs state that if a merchant 
from Saint-Omer has refused to join the guild and is arrested some-
where, or fi nds his goods seized, or is challenged to a duel, he will 
receive no help. Th is does indeed suggest a role for the collectivity of 
the guild in contract enforcement. Th e customs also defi ne the trading 
privileges guild members had in their home town: they enjoyed pre-
emptive rights in all commercial transactions.18

It is not quite clear if the Saint-Omer Hansa mentioned in the fi rst 
half of the 13th century was the direct successor of the earlier mer-
chant guild or a newly founded corporation.19 By this time Saint-Omer 
had developed into a fl ourishing international trade centre for wine, 
grain, cloth, and sea-fi sh.20 Th e Hansa customs claim a monopoly on 
this international trade for guild members. Th e exclusivity of the Saint-
Omer Hansa, and in its wake of other Flemish merchant guilds, has 
been an issue of debate. Alain Derville, following a tradition that goes 
back to the writings of Henri Pirenne, envisages the Hansa as an elitist 
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21 Ibid., 56–57; cf. Pirenne, ‘La Hanse Flamande de Londres’, 173–174, and Van 
Werveke, ‘Wesen’, 14, 16.

22 Wyff els, ‘Vlaamse hanze van Londen’, esp. 17–18; Wyff els, ‘Vlaamse hanzen 
opnieuw belicht’, 8–13.

23 Van Ommeren, Koopmansgilderol Deventer, 60–65.
24 Ibid., 66, 73–74.
25 Wyff els, ‘Vlaamse hanzen opnieuw belicht’, 13–17.

club. He stresses the formal restrictions: entrance fees for those other 
than the sons of members were high, and craft smen who did manual 
work, retailers and brokers could not join at all. Membership was thus 
limited to men of substantial wealth and to merchants active in long-
distance trade.21

A contrasting approach is presented by Carlos Wyff els, who points 
out that the 1241 membership list of the Saint-Omer guild mentions 
more than 500 members and that many of them were not descended 
from ancient merchant families. For the Flemish Hansa of London, an 
association of international wool merchants from several Flemish 
towns led by Bruges, Wyff els arrives at similar conclusions. Th e offi  cial 
rules suggest exclusivity, but the new admissions recorded in the 
Bruges city accounts for the last two decades of the 13th century men-
tion several men from more humble origins: craft smen or retailers 
who had acquired enough wealth to purchase membership in order to 
engage in international trade.22 No membership lists of other merchant 
guilds in the southern Low Countries have survived, but the late 13th- 
and 14th-century register of the merchant guild of Deventer, in the 
eastern part of the present-day Netherlands, indicates the same dis-
crepancy between offi  cial regulations and practice.23

Th ese fi ndings show that the demarcation between elite and middle-
class was permeable. Lineage was not as important as wealth; the ‘nou-
veaux riches’ could buy their way in. Nevertheless, in Deventer the 
majority of guild members belonged to upper layer of society, even 
though not all of them were merchants. Th e Deventer merchant guild, 
at least at this stage in time, probably also served as a social club for 
the  local elite, regardless of their occupation.24 Likewise, for Bruges, 
Wyff els admits that the Flemish Hansa did exclude traders with 
insuffi  cient fi nancial means and that its members monopolised the 
international trade.25 Moreover, instead of a ‘democratisation’ of 
merchant guilds in the late 13th century, as Wyff els initially assumed, 
or of relative openness throughout the 13th century, as he advocated 
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26 Ibid., 13.
27 Derville, Histoire de Saint-Omer, 57.
28 Ibid., 67–71; Murray, Bruges, 113, 188.
29 Gross, Th e Gild Merchant I, 9–18, 43–49.
30 Bateson, Records of the Borough of Leicester I, xxxii, xxxiv.
31 Fryde, ‘Gilds in England’, 222–224.

aft erwards,26 for Saint-Omer at least there are clear signs that exclusiv-
ity increased. In 1263 the entrance fee for those other than children of 
members was raised dramatically. Membership aft erwards fell to 200 
to 300 individuals.27 Even if the decline was also related to the reduced 
role of the Flemish in the English wool trade, the nature of the reaction 
shows that the elite used the Hansa as an instrument to exclude outsid-
ers. Th e merchant guilds in Saint-Omer and Bruges disappeared aft er 
the revolts of the early 14th century, when merchant elites lost part of 
their power.28

Sources on merchant guilds in the British Isles are, as so oft en, more 
abundant than on the continent. Charles Gross collected evidence for 
the existence of merchant guilds in 129 towns in England and Wales. 
Th ese guilds were actively engaged in the regulation of the local mar-
ket—for instance, by prohibiting retailing for outsiders and reserving 
toll privileges and pre-emptive rights for members.29 Th e exceptionally 
rich archives of the merchant guild in Leicester show that in this town 
guild members who engaged in dishonest dealings could be disci-
plined in the meeting of the guild members, the morningspeech. 
Notably, this institution also provided guild members with a way to 
recover debts owed to them by fellow guildsmen. Th is means that here 
too we fi nd guilds involved in contract enforcement, although appar-
ently exclusively in confl icts between guild members and in a manner 
that has little to do with collective liability.30

Just as on the other side of the North Sea, royal, seignorial and eccle-
siastical authorities were frequently suspicious of the guilds’ ambitions 
at self-regulation. Th e powerful English Crown was rather successful 
in its attempts to control guilds. By the 13th century, the right to estab-
lish a guild had become a privilege that had to be paid for, and occa-
sionally royal enquiries were initiated to uncover and prosecute illegal 
guilds.31 However, there were also instances of cooperation between 
authorities and guilds. As we have just seen, the merchant guild of 
Leicester was given wide discretion to regulate local commerce, includ-
ing the power to levy entrance fees and possibly also to collect the tolls 
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32 Bateson, Records of the Borough of Leicester I, xxxi-xxxviii; Martin, ‘English 
Borough’, 133–134; Miller and Hatcher, Towns, Commerce and Craft s, 294–295.

33 Miller and Hatcher, Towns, Commerce and Craft s, 296–297.
34 Gross, Th e Gild Merchant I, 107–109; Fryde, ‘Gilds in England’, 220–221; cf. Van 

Ommeren, Koopmansgilderol Deventer, 38, 76.
35 De Bruin, Paradijs vol weelde, 87 (Utrecht); Bos, Groningsche gild- en stapelrecht, 

42–68, esp. 61–62 (Groningen); OHZ III, no. 1554 (Middelburg; translation in 
Dutch:  Luzac, Holland’s Rijkdom III, 31–36 (second paging)). In his survey of 

of the earl of Leicester. Th e situation benefi ted the merchants, who 
gained the right to organise trade much as they wanted to. But the earl 
also profi ted. Th e guild freed him from all kinds of executive tasks, 
gathered his revenues for him, and cost him nothing. In fact, the guild 
was probably prepared to pay for the favours granted.32

It should be remembered that English towns, and certainly seigno-
rial towns like Leicester, lacked the autonomy of their continental 
counterparts. In this situation, the merchant guild provided the towns-
people with a way to realise a least a modicum of self-determination. It 
is therefore not surprising that in the towns that received self-govern-
ing powers in the late 12th or 13th century, merchant guilds oft en dis-
appeared (or were transformed into social or religious fraternities), 
while in seignorial or ecclesiastical boroughs they tended to survive for 
much longer.33

Th e fact that guilds served as the communal organisation of the 
townspeople also helps to explain a signifi cant diff erence between the 
English guilds and their Flemish counterparts: even if for the latter the 
discrepancy between theory and practice is taken into account, English 
merchant guilds were more comprehensive. Guild membership was 
usually open to all urban traders, large, middling, or small. Whereas in 
Flanders craft smen who worked with their hands were not welcome or 
at least had to pay a much higher entrance fee, such restrictions usually 
did not exist in England. Craft smen who were also active in retailing 
were freely admitted; in some towns it looks as if almost every adult 
male was a guild member. In addition, villagers from the surrounding 
countryside could frequently also join. Where merchant guilds contin-
ued to exist aft er the 12th century, there is no sign that they became 
more exclusive aft erwards.34

Merchant guilds were also known in the towns in the northern Low 
Countries. Two cases have already been mentioned: Tiel and Deventer. 
Others can be added: in the 13th century, merchant guilds existed 
in Groningen, Utrecht, and Middelburg.35 In the county of Holland, 
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12th- and 13th-century merchant guilds, Van Ommeren mentions Groningen and 
Middelburg but not Utrecht (Van Ommeren, Koopmansgilderol Deventer, 30–32).

36 OHZ I, no. 241.
37 In the late 15th and 16th centuries many towns in Holland did have local retail-

ers’ guilds and shipmasters’ guilds, but merchant guilds engaged in foreign trade were 
very unusual. Dordrecht had a guild of wood merchants and a guild of wholesalers 
which was referred to as the ‘great guild’ (grote gilde); the members probably had deal-
ings with foreign merchants coming to Dordrecht, but did not venture out themselves 
(Van Herwaarden et al., Geschiedenis van Dordrecht, 115, 119). To my knowledge the 
only organisations that did organise trade expeditions abroad were the Haarlem 
Schonenvaarders, the Gouda Schonenvaarders, and the Amsterdam Bergenvaarders, 
three guilds of merchants engaged in trade with Scandinavia. Th e best documented 
case is that of the Haarlem Schonenvaarders (Van den Bosch-Nord Th omson, 
‘Haarlems Schonenvaardersgilde’).

38 OHZ III, no. 1681 and no. 1632.

however, references to merchant guilds from the 12th or 13th century 
are extremely scarce; in fact, there is only one. In 1200 the count of 
Holland ordained that the sale of cloth in Dordrecht was to be restricted 
to the cloth merchants (wantsnijders), who had to be members of the 
Dordrecht fraternitas et ansa.36 Nothing is known about the role of the 
Dordrecht guild in the resolution of commercial confl icts. Th e guild 
does not appear to have been long-lived. Th ere are no references to its 
existence aft er 1200: it is not mentioned in Dordrecht’s charters of lib-
erties of 1220/1221 and 1252, or in any of the other extant documents. 
Th at probably means the guild disappeared at some point in the 13th 
century, most likely in the fi rst half of that century.

In the other towns of Holland, there is no sign of a 13th-century 
merchant guild either.37 It is unlikely that this is simply a matter of a 
scarcity of sources. Th e Haarlem Accijnsbrief of 1274—a comital char-
ter allowing the Haarlem authorities to levy excises on trade in, and 
production of, various goods—stipulates that merchants (and artisans) 
are to pay these dues individually. Likewise, the 1273 charter of liber-
ties of Vlaardingen states that anybody engaged in commerce in the 
town has to contribute to the expenses for the town’s defences in pro-
portion to his income.38 Apparently, in these towns the authorities 
addressed merchants as individuals and not as members of a corpora-
tive body.

How to explain the early demise of the Dordrecht guild and the absence 
of merchant guilds in the other towns of Holland? Based on compara-
tive research in four major European towns between the middle of the 
13th and the end of the 18th century, Gelderblom and Grafe argue that 
the main factor that determined the degree to which merchants were 
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39 Gelderblom and Grafe, ‘Rise, Persistence and Decline of Merchant Guilds’, 29–30.
40 Pirenne, Villes du moyên age, 103–104, 135–139; cf. Planitz, ‘Kaufmannsgilde’, 

103, 111–113, and Dilcher, ‘Personale und lokale Strukturen’, 74–76.
41 For an overview of the criticism, see Reynolds, Introduction, 19–21; Verhulst, 

‘Zur Entstehung der Städte’; Van Uytven, ‘Origines des villes’.

willing to give up individual freedom and delegate control to a corpo-
rative organisation was market size. Th e larger the market, the less 
likely merchants were to form a corporative body. Th is was possibly 
because the costs of establishing a guild in such an environment were 
too high, or because alternatives—either private solutions such as 
insurance, or public goods such as courts—were more readily available 
in large markets.39

Yet in the case of 13th-century Holland it is highly unlikely that 
market size was the main determinant. Although Dordrecht grew sig-
nifi cantly in the 13th century, by 1300 it was still a small town—by no 
means too large for a merchant guild. Other towns in Holland were 
even smaller and apparently did without a guild altogether. Another 
factor seems to have carried greater weight: the overlap in activities 
between guild and local government.

Th e possible link between merchant guilds and local authorities has 
been the subject of debate ever since Pirenne advanced his hypothesis 
about the emergence of towns in northwestern Europe in the high 
Middle Ages. Pirenne and his followers believed that travelling mer-
chants, organised in guilds, established new trading suburbs near 
existing fortifi ed strongholds. Th ese guilds became the predecessors of 
urban communities and the driving force behind the urban communal 
movement. As guild customs acquired a territorial character, ‘mer-
chant law’ became the prime source of urban law.40 Later research has 
uncovered several fl aws in Pirenne’s theories. Th e hypothesis of travel-
ling merchants settling down could not be maintained in the face of 
empirical evidence, and it became evident that industry and local trade 
were more important as motors of urban development than long-dis-
tance trade.41

Nevertheless, even if urban institutions were not the direct off spring 
of merchant guilds, the English situation described earlier does suggest 
that local merchant guilds were no longer needed where and when 
urban self-government took shape. In towns that acquired administra-
tive and judicial powers, the urban authorities took upon themselves 
duties that elsewhere—in the absence of a viable alternative—were 
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42 Volckart and Mangels, ‘Are the Roots’, esp. 437–444.
43 OHZ I, no. 245.

executed by the guilds. In towns such as these, mechanisms for the set-
tlement of commercial disputes evolved from a ‘club good’, available 
primarily for guild members, to a public good: local government pro-
vided a basic set of rules and enforcement mechanisms binding on 
anyone who did business within the limits of the urban jurisdiction.42

At fi rst sight, this seems to take us back to Avner Greif ’s argument 
that merchant guilds disappeared when their role in contract enforce-
ment was taken over by a new mechanism. However, two important 
comments need to be made. Firstly, as argued by Gelderblom and 
Grafe, the transformation was not automatic: it did not take place 
everywhere. And secondly, the new mechanism that replaced the mer-
chant guild appears to have had little to do with the rise of a strong 
central state, as Greif claims; instead, developments at the local level 
were decisive.

For the southern Low Countries, an early role for urban authorities 
and urban institutions in the settlement of commercial disputes is 
irrefutable. As we saw in Chapter 2, the 13th-century international 
fairs of Bruges and Ypres did not have a special fair court, as was com-
mon in England and in the Champagne region. It was the local court 
of aldermen that administered justice when confl icts arose between 
visiting merchants. Holland was probably not far behind in this devel-
opment. In a treaty concluded by the count of Holland and the duke of 
Brabant in the year 1200, the two rulers agreed that a creditor in one 
county who wanted to collect a debt from a debtor in the other county 
should fi rst apply to the authorities in the debtor’s place of residence. 
Only if they refused to administer justice was the creditor allowed to 
seize any property of the debtor he could lay his hands on.43 Th e treaty 
thus demonstrates, even at this early stage, the elementary role of local 
courts in the settlement of debts—in the southern Low Countries and 
also in Holland.

Notably, by this time the towns of Holland were only just beginning 
to emerge. Th eir late rise, in combination with the early demise of the 
manorial system, meant that the young towns usually did not have to 
deal with a powerful local lord on their way to self-government. From 
the 13th century onward, the count of Holland was a force to be reck-
oned with; but he seems to have been fully prepared to grant the 
towns administrative and jurisdictional powers in return for fi nancial 
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44 OHZ I, no. 406; hereaft er ‘Dordrecht 1220/21’. Th e charter is badly damaged and 
partly illegible, but most of its substance (though not always the exact wording) was 
restored with the help of a new version of the charter dating from 1252 (OHZ II, no. 
910; hereaft er ‘Dordrecht 1252’).

45 Th e transformation from private to public institution is described by Van der 
Linden, Gildes marchandes, 37, and Wyff els, ‘Vlaamse hanzen opnieuw belicht’, 6.

and military support. Of course, by then the concept of urban self-
government was well known in neighbouring regions. More impor-
tantly perhaps, contracts that defi ned relations between sovereign and 
subjects in terms of a voluntary exchange of duties and rights were also 
common in Holland: the reclamation of the Holland peat district 
between the 11th and 13th centuries was based on agreements between 
groups of colonists and the count originating in the same principle. 
Th e result was that the towns of Holland possessed self-governing 
powers almost from the moment they emerged. Th e Dordrecht town 
charter (1220 or 1221), for example, shows that by that time the 
Dordrecht court of aldermen already had the authority to issue by-
laws and to administer justice.44

In itself this rapid and smooth development of urban self-govern-
ment, urban law, and urban enforcement mechanisms may well explain 
the early disappearance of the Dordrecht merchant guild; at a very 
early stage it had become redundant. However, a comparison with 
Flanders reveals that another factor also contributed. Th e Flemish 
towns acquired self-government in the course of the 12th century—
before the Holland towns—but in Flanders merchant guilds were 
active until the end of the 13th century. Admittedly, the Flemish guilds 
did change in character. In the 13th century, they were no longer pri-
vate associations of merchants: they became public institutions, con-
trolled by the local authorities.45 As we have just seen, 13th-century 
Flemish merchant guilds tended to defend the economic interests of 
the local merchant elite, even if that elite was not as narrow as previ-
ously thought. In other words, in Flanders—to a certain extent—petri-
fi cation of merchant guilds took place, whereas in Holland this did not 
happen.

Probably part of the explanation can be found in the fact that, in the 
13th century, Dordrecht was a young town without signifi cant urban 
industries: craft smen simply did not pose much of a threat to the posi-
tion of the urban elite. In addition, the balance of powers between the 
count and the urban elite most likely played a part. As was shown in 
Chapter 5, the 13th-century Dordrecht merchant elite—although 
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increasingly wealthy and infl uential—was not in the same position as 
the well-established elites of the much older Flemish cities. Dordrecht 
owed its prosperity to its close cooperation with the count of Holland. 
Although the count usually went along with the Dordrecht elite if it 
suited his own interests, he did not permit the elite’s powers to grow 
unchecked. Th e Dordrecht elite had therefore much more to gain by 
playing along than by opposing the count, as the ambitions of a power-
ful guild could easily have been construed. In short, once the Dordrecht 
merchant guild had outlived its initial function, the town’s merchants 
had probably neither the inclination nor the possibility to turn it into a 
rent-seeking institution.

In the other towns of Holland, the factors that in Dordrecht contrib-
uted to the early demise of the merchant guild carried even more 
weight. Th ese towns were younger than Dordrecht; therefore, develop-
ment of urban self-government did not lag much behind the rise of 
urban trade. Moreover, the 13th-century traders of Haarlem, Leiden or 
Delft  were certainly not in the same league as the Dordrecht mer-
chants. If merchant guilds ever existed in these towns, they must have 
been very short-lived.

Th e late rise of towns and trade—and the absence of pre-existing 
merchant organisations connected to this trade—meant that from the 
moment they emerged urban courts were the obvious bodies to take 
up the regulation of debt confl icts resulting from non-simultaneous 
trade within their jurisdiction. What remains to be seen is how they 
carried out this task and how this aff ected the enforceability of 
contracts.

7.3 From divine judgement to schepenkenning

It is tempting to think that individual debt litigation, by defi nition, 
means the use of modes of proof comparable to modern ones—but the 
facts show that this was not necessarily the case. In the high Middle 
Ages, a process of change of judicial procedures did take place all over 
Europe: modes of proof based on the belief in a revelation of divine 
judgement disappeared, and procedures resting on fact-fi nding gained 
ground. However, remnants of traditional modes of proof lingered for 
a long time.

Th e unilateral ordeal probably appeals most to our imagination as a 
fascinatingly alien practice. Th e accused had to carry a red-hot iron, 
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46 Huizinga, ‘Opkomst Haarlem’, 29. For a similar statement regarding the English 
boroughs, cf. Stephenson, Borough and Town, 138.

47 Hyams, ‘Trial by Ordeal’, 99–106; Van Caenegem, ‘Methods of Proof ’, 111.
48 An evaluation of this hypothesis is given by Bartlett, Trial by Fire and Water, 

99–102. For a recent contribution in keeping with this line of thought, cf. McAuley, 
‘Canon Law’.

49 Bartlett, Trial by Fire and Water, 53–62.

plunge his hand in boiling water, or perform a similar action. When 
the wounds healed well, this was seen as a sign from God that the 
accused was innocent. In civil justice, however, the judicial duel seems 
to have been preferred to the unilateral ordeal. Th e judicial duel, also 
referred to as trial by battle or trial by combat, was a bilateral ordeal: it 
pitted claimant and defendant against each other in a fi ght with the 
aim of revealing divine judgement. In keeping with the emphasis 
placed by Pirenne and his followers on the role of merchant settle-
ments in the rise of medieval towns, the disappearance of the judicial 
duel has oft en been attributed directly to the needs of a rising mer-
chant class. Huizinga, for instance, argued that the prohibition of the 
judicial duel in the Haarlem charter of liberties (1245) demonstrates 
the infl uence of mercantile customs on urban law: merchants had no 
wish to jeopardise their lives and their profi ts by duelling over every 
trade confl ict.46 Huizinga’s opinion is echoed in the view of later histo-
rians, who explain the turn away from the traditional modes of proof 
by pointing to the profound economic, social, and mental changes that 
northwestern Europe experienced in the 12th century.47

It is true that this point of view is open to discussion. Recently, 
scholars have shown a renewed interest in the role of the Church: the 
ordeal was condemned by the Fourth Lateran Council in 1215.48 
Others point out that urban hostility to the judicial duel does not nec-
essarily have to be an expression of the rational and progressive out-
look of merchants. It may also have been an attempt to prevent fi ghting 
in the urban community or to protect urban autonomy by ensuring 
that outsiders could not challenge burgesses.49

Nevertheless, there can be no doubt that—from the 12th century 
onward—trial by combat declined, and it is also clear that towns were 
in the vanguard everywhere. In Holland, Haarlem was by no means 
the only town with a prohibition on the duel. Similar paragraphs can 
be found not only in the charters of the Brabant-Holland family, but 
also in the unrelated charters of Dordrecht, Leiden, Vlaardingen, 
Schiedam, Rotterdam, and Amsterdam, all charters dating from the 
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50 1266, OHZ III no. 1433 (Leiden); 1270, OHZ III no. 1524 (Schiedam); 1273, OHZ 
III no. 1632 (Vlaardingen); Van Mieris, Groot charterboek II, 638–640 (Rotterdam, 
1340); Van der Laan, Oorkondenboek van Amsterdam, no. 49 (Amsterdam, 1342).

51 Vercauteren, Actes des comtes de Flandres, no. 79 (Ypres); Derville, Histoire de 
Saint-Omer, 269–271 (Saint-Omer); Stephenson, Borough and Town, 129 (London).

52 De Boer, Faber, and Jansen, Rekeningen grafelijkheid III, xix.
53 Fruin, ‘Over waarheid, kenning en zeventuig’, 333–338, esp. 337. Fruin’s sources 

do not mention the nobility as such, but the choice of weaponry does suggest that 
among noblemen trial by combat remained in use longest: combat with the sword 
survived combat with sticks.

54 Hyams, ‘Trial by Ordeal’, 92; Bartlett, Trial by Fire and Water, 30–33.
55 Haarlem 1245, art. 16; Hoogewerf, Haarlemse stadsrecht, 146–148.
56 Huizinga, ‘Opkomst Haarlem’, 22–23; Hoogewerf, Haarlemse stadsrecht, 147–

148; Matthijssen, Rechtsboek van Den Briel, 161.

13th or early 14th century.50 With this clause, these Holland towns 
joined their counterparts abroad that had obtained a privilege to the 
same eff ect, some of them at a much earlier date—for instance Ypres 
(1116), Saint-Omer (1127), and London (c. 1130).51 In the Holland 
countryside, trial by combat was more resilient, but for commercial 
confl icts this most likely had little relevance. At the end of the 14th 
century, bailiff s’ courts still occasionally resorted to a judicial duel as a 
way to decide guilt or innocence: comital accounts from this period 
mention expenses for the services of champions.52 However, these were 
exceptions rather than everyday practice: trial by combat had become 
a voluntary option applied only in criminal justice, and moreover one 
which was probably mainly used by the nobility.53

However, wager of law (proving one’s innocence by swearing a pur-
gatory oath) is a diff erent matter. Th is oath, oft en taken together with 
a number of oath-helpers or compurgators prepared to vouch for the 
trustworthiness of the accused, was closely related to the ordeal in its 
reliance on divine intervention—perjurers knew that eventually they 
would not be able to escape God’s vengeance—and in the demand for 
correct pronunciation of the oath formula down to the smallest detail: 
almost a physical test in its own right.54 Only very gradually did wager 
of law give way to more modern methods of proof. It certainly fi gures 
prominently in the mid 13th-century Haarlem charter of liberties, 
including the demand for correct pronunciation and adherence to the 
ritual.55 Moreover, whereas Huizinga assumed that the requirement for 
correct pronunciation of the oath would soon disappear from daily 
legal practice, the early 15th-century law code of Brielle—put in writ-
ing by the town clerk Jan Matthijssen—still refers to it in very explicit 
terms.56 Th is persistence of wager of law is not unique to Holland. Both 
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57 Van Caenegem, Geschiedenis strafprocesrecht, 160–161; Pollock and Maitland, 
History of English Law II, 631–632.

58 Haarlem 1245, art. 14, 58; Hoogewerf, Haarlemse stadsrecht, 140–141, 66–71; cf. 
Fruin, ‘Over waarheid, kenning en zeventuig’, 344–352.

59 Van Caenegem, ‘Methods of Proof ’, 95–97.
60 For a description of the development and nature of the English jury, see Plucknett, 

Concise History, 106–131.

in England and in Flanders remnants of the purgatory oath in civil 
cases outlasted the Middle Ages.57

Th e replacement of traditional modes of proof by new ones was, it can 
be concluded, a very gradual process—in Holland no less than in the 
neighbouring regions. Nevertheless, in the 13th century, a transition 
was taking shape, as illustrated by the same Haarlem charter of liber-
ties. A Haarlem burgess who was sued for a debt could demonstrate his 
innocence by oath only when the claimant had merely uttered a com-
plaint and failed to provide any proof. However, if the claimant off ered 
documents or testimony from witnesses to support his case, compur-
gation was not accepted. In that case, the court would base its verdict 
on an investigation of the evidence. For this purpose a special session 
was organised which did not observe the rigid ritual of the traditional 
court sessions and took place behind closed doors.58

Th is procedure is one of several inquests or ‘truths’ that developed 
in northwestern Europe from the 12th century onwards. Th eir com-
mon feature is the eff ort to uncover the truth by seeking the opinion of 
well-informed locals.59 Th e English jury system provides a good exam-
ple. It probably developed from the royal inquisition, an administra-
tive device aimed at establishing the Crown’s rights to lands and 
rents—and also made available, as a royal favour, to individuals who 
wished to have their rights ascertained. As is well known, from this 
point onwards England, under the infl uence of the increasing control 
of the Crown over the judicial system, followed a course of its own. Th e 
Angevin reforms carried through in the second half of the 12th cen-
tury brought an extension and formalisation of the jury system, in 
both criminal and civil justice. Th e jury members were ordinary men 
from the surrounding area, but the juries functioned as part of the 
developing system of royal justice and royal courts.60

In Flanders the introduction of inquests led by comital functionar-
ies evoked hostile reactions from the powerful towns, who viewed 
them as an attack on their judicial autonomy. As with trial by battle, 
they tried to acquire an exemption or, alternatively, they claimed the 
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61 Van Caenegem, ‘La preuve’, 396–397.
62 Van Caenegem, ‘Methods of Proof ’, 96; Van Caenegem, ‘La preuve’, 394–395.
63 Ibid., 395 note 2 ; De Vries, Bijdrage kennis strafprocesrecht, 202–207.
64 Hoogewerf, Haarlemse stadsrecht, 66–70; Nortier, Bijdrage kennis burgerlijk pro-

ces, 48–54.
65 Fruin, ‘Over waarheid, kenning en zeventuig’, 353–366; Joosting, Zeventuigsrecht, 

iii-xiv; De Goede, Seventuig.
66 Allan, Kennemer landrecht, 119–127.

right of inquest for their own magistrates. It was this development that 
gave rise to the ‘truth of the aldermen’ or veritas scabinorum, used in 
criminal justice.61 When a case was brought before the local court of 
aldermen, two or three of these men were to investigate the matter by 
consulting witnesses or other sources and using their own experience 
and expertise. Subsequently, they pronounced a verdict that was bind-
ing on the court as a whole. Th e introduction of the ‘truth of the alder-
men’ in Flanders took place just aft er the middle of the 12th century, 
when it fi rst appeared in the charters granted to several towns by 
Count Philip of Alsace.62 Other parts of the southern Low Countries 
adopted the Flemish model, although in Brabant ducal offi  cials 
retained a greater degree of control over inquisitorial procedures than 
in Flanders.63

Th e procedure for investigating the claims in a debt case outlined in 
the Haarlem charter of liberties closely resembles the Flemish ‘truth of 
the aldermen’, but it relates to civil and not to criminal justice. Th e 
sources from 15th-century Holland refer to this civil law procedure as 
schepenkenning.64 It is tempting to conclude that the Holland schepen-
kenning simply followed the Flemish example, applying it to civil 
instead of criminal cases. Notably, however, Holland already had its 
own type of inquest. From at least the last quarter of the 13th century, 
in the north of Holland and also in a few other places in the county, the 
so-called zeventuig or landsage was in use for confl icts over real estate: 
seven neighbours were asked to investigate the claims of both parties 
to a disputed plot of land. A little later we also encounter the zeventuig 
in water management throughout the county and also in other parts of 
the northern Netherlands. Here its task was to investigate who was 
responsible for the maintenance of a stretch of dike.65

Certainly, the origins of the zeventuig are disputed. A.J. Allan, the 
author of a recent study on the Kennemer landrecht (the 1274 law code 
for Kennemerland) suggests that it was newly introduced as part of 
this code because there was a need for more modern methods of 
proof.66 With this statement, Allan contradicts the sometimes overly 
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67 E.g. Fruin, ‘Over waarheid, kenning en zeventuig’, 357; De Monté Ver Loren, 
Bezit en eigendom, 118–120; and in particular, De Goede, Seventuig, esp. 275–278.

68 OHZ IV, no. 1685: ‘… ius sive dictum quod lantsaghe vulgaliter appelatur’. Th e 
charter grants Rijnsburg Abbey immunity from the zeventuig.

69 Immink, ‘“Getuigen” in het oude Friese recht’, 443–454; cf. Algra, Oudfries recht, 
217–219.

70 Fruin, ‘Over waarheid, kenning en zeventuig’, 353, 365; the resemblance to the 
English jury system is also pointed out by Van Caenegem, ‘Methods of proof ’, 95–96.

romantic views of earlier generations who were convinced that the 
zeventuig was an ancient Germanic institution, deeply embedded in 
tradition.67 Allan is probably correct in his interpretation that the 
incorporation of the zeventuig in the Kennemer law code should be 
seen in the light of a general tendency towards rationalisation of justice 
in the 12th and 13th centuries. Even so, there is little support for the 
hypothesis that it was introduced only then as a new institution. Th e 
code itself does not off er any clues that this was the case; rather, the 
wording of the text seems to indicate that the zeventuig already existed. 
In fact, a charter dating from just one year later suggests that Holland 
was perfectly familiar with the institution: it refers to the zeventuig as 
the ‘right that in the common language is called the lantsaghe’.68 
Moreover, late 12th- and early 13th-century law codes from Friesland 
proper, on the other side of the Zuiderzee, also mention bodies of 
seven men with the same role as the Kennemer zeventuig—to assess 
the facts relating to ownership of real estate.69 Th e kinship of legal insti-
tutions in Holland with those in Friesland confi rms the impression 
that the Holland zeventuig was not a late 13th-century innovation. 
Th erefore, the incorporation of the zeventuig in the Kennemerland law 
code probably did not mean the creation of a new institution, but 
merely a more detailed defi nition of the role and functioning of an 
existing one.

Th e similarities between the zeventuig and the schepenkenning have 
been pointed out long ago by Fruin. Th e institutions are obviously 
related; however, as Fruin explains, there are also signifi cant diff er-
ences. Not only was the competence of the zeventuig restricted to mat-
ters of land use and water management, but the zeventuig was also an 
ad hoc committee consisting of common local people, probably direct 
neighbours of the parcel of land under dispute. In this respect the 
zeventuig closely resembled the English jury.70 Th e schepenkenning as it 
took shape in the Holland towns was, just as the Flemish ‘truth of the 
aldermen’ conducted by the local authorities themselves. In short, 

Jessica Dijkman - 9789004201491
Downloaded from Brill.com05/19/2023 07:06:53PM

via free access



 contract enforcement 255

Holland towns probably did borrow from the Flanders model of the 
inquest; but because of a familiarity with other fact-fi nding mecha-
nisms, the innovation fell on fertile ground and could be implemented 
quickly and easily.

7.4 Sureties

Th e introduction of methods of proof based on fact-fi nding was an 
important step towards a more effi  cient institutional framework for 
debt litigation, but the process did not stop there. Between the late 12th 
and the middle of the 14th century a wide range of additional instru-
ments developed that facilitated the recovery of commercial debts 
through legal proceedings.

Again, to a considerable extent the rules on debt recovery men-
tioned in the charters of liberties of Haarlem and the other members of 
the Brabant-Holland fi liation also refl ect practices common in neigh-
bouring regions. For example, there is the procedure of distraint in 
cases of reneging on obligations: the seizure of the debtor’s property as 
security, or his arrest in person, with the aim of inducing him to appear 
in a court of law.71 Th e Haarlem charter states that a defaulting debtor 
would fi rst be held under arrest by the authorities for two weeks. 
Aft erwards he was handed over to the creditor, who could keep him in 
custody until payment of the debt had been arranged. It is probable 
that the cumbersome and costly arrest was normally preceded—and 
ideally for both parties prevented—by seizure of property. Even though 
the Haarlem charter does not explicitly refer to it, panding (seizure) is 
mentioned in the 13th-century liberties of Dordrecht and in many 
later charters.72

Distraint was also in common use in the southern Low Countries, 
under almost identical conditions; here the prevalence of seizure of 
property over arrest in person is explicitly recorded in urban by-laws 
and privileges from the late 12th century onwards.73 A striking instance 
of distraint in England was the power of a lord to seize the property of 

71 A more detailed discussion of the instruments of seizure and arrest is provided by 
De Blécourt and Fischer, Kort begrip, 262–263; and Zuijderduijn, Medieval Capital 
Markets, 119–124.

72 Haarlem 1245 art. 33; Hoogewerf, Haarlemse stadsrecht, 196; Dordrecht 
1220/1221 and 1252.

73 Godding, Droit privé, 510–511.
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74 Pollock and Maitland, History of English Law II, 572–576. Probably a similar right 
existed in Holland: panding is mentioned as compensation for a failure to perform 
labour services in an early 12th-century document from Egmond Abbey (Meilink, 
Archief abdij van Egmond, 62).

75 Bateson, Borough Customs II, xliv-xlv; cf. the early 12th-century customs of 
Newcastle (Alsford, Florilegium Urbanum).

76 Godding, Droit privé, 507, 509; Gilissen, Statut des étrangers, 296–297.
77 OHZ I, no. 406; OHZ II, no. 910 (Dordrecht 1220/21 and 1252); OHZ III, no. 

1632 (Vlaardingen).

a tenant for rents or services in arrear, usually by taking cattle. Th is 
power was exercised extra-judicially: no court order was needed to 
seize the goods. Nevertheless, the lord’s rights were limited: he could 
not sell or use the beasts but had to surrender them when the arrears 
were paid.74 In the English towns, creditors who found their debtors 
unwilling or unable to pay could also resort to distraint, but here safe-
guards against abuse had been introduced at an early stage. Th e debtor 
fi rst had to be summoned three times; if that failed, permission from 
the authorities was required in order to distrain the debtor’s goods. 
Extra-judicial distraint was allowed only against foreigners.75

Likewise, from the 12th century onwards, several towns in Flanders 
and Brabant acquired formal privileges that gave their burgesses free-
dom from seizure and arrest unless they had previously been tried and 
found guilty by the local court of aldermen, thus putting an end to 
extra-judicial distraint. Here too, foreigners did not enjoy the same 
privilege. On the contrary, the entire urban community was expected 
to collaborate in the arrest of a foreign debtor, who aft er all might think 
it best to simply leave town when summoned to court.76 Th e charters of 
the Brabant-Holland fi liation do not have a paragraph to guarantee 
their burgesses freedom from seizure and arrest, but there is one in the 
Dordrecht charters of 1220/21 and 1252 and in the Vlaardingen char-
ter of 1273: they state that seizure of the property of a burgess cannot 
take place unless the aldermen have permitted it.77

As with the introduction of the ‘truth of the aldermen’, the chronol-
ogy suggests that Dordrecht—and other Holland towns at a later 
stage—copied a successful institution developed in the southern Low 
Countries. Th e treaty between Holland and Brabant from the year 
1200 indicates how this may have occurred. Th e paragraph on the 
recovery of debts in this treaty must have been inserted primarily in 
the interests of Brabant merchants, who at the time no doubt had a 
large share in the trade between the two countries. It therefore makes 
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sense to assume that, when Holland’s trade began to develop, regula-
tions were adapted to those of the southern neighbours under the 
infl uence of commercial relations.

Guarantees of this kind may have provided protection from unlaw-
ful confi scations. But for creditors trying to recover their money, these 
guarantees brought serious disadvantages: proving the existence of a 
debt was oft en diffi  cult, and debtors could easily obstruct the course of 
justice by fl eeing or transferring ownership of their goods.78 In reac-
tion, a series of instruments evolved that reinforced the position of the 
creditor by off ering additional securities to ensure the debt’s repay-
ment. A tendency for change in favour of the creditor seems to have 
been a general phenomenon: it can also be observed in England.79 
Even the ways in which it was achieved were oft en the same—but not 
always, as we shall see.

Pledges—guarantors who assumed liability in cases of default by the 
original debtor—were frequently required to guarantee repayment of 
all kinds of debts, including commercial ones, throughout the Middle 
Ages. Frequent references to the use of pledges make it clear that this 
was common practice in Holland as well as elsewhere. Th e Vlaardingen 
charter of liberties (1273), for instance, states that debts could be 
claimed from a pledge aft er three unsuccessful exhortations to the 
debtor; and in 1396 the Amsterdam burgess Pieter Smit Claessoen 
insisted on a pledge to ensure the timely repayment of a debt of 10 lb. 
Holl. owed to him by a fellow townsman.80

Gaging of movables or immovables as non-possessory collateral was 
another widely used way to improve security: the creditor acquired a 
right to a specifi c property of the debtor, to be claimed if the debt was 
not repaid when scheduled. Th e extent to which mortgaging of real 
estate could be used for raising commercial credit partly depended on 
land ownership structures. Local merchants and craft smen were, 
almost by defi nition, in a much better position to make use of the 
credit-raising possibilities off ered by local land ownership than foreign 
merchants, who usually did not own much real estate. Likewise, in the 
countryside of the Low Countries, where freeholding was common, 

78 Zuijderduijn, Medieval Capital Markets, 119.
79 Brand, ‘Aspects of the Law of Debt’, 34.
80 OHZ III, no. 1632, art. 4 (Vlaardingen charter of liberties); Van der Laan, 
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mortgaging of land probably off ered wider opportunities to peasants 
and farmers than in England, where many peasants did not possess full 
ownership rights to their land. Th is may well explain why in rural 
England security for loans was oft en based on movables, usually agri-
cultural produce.81

In the Low Countries, on the other hand, mortgaging of land, tene-
ments, or land rents was very common.82 In Flanders and Brabant this 
practice was known even in the 11th century, although it seems it was 
but rarely used until the early 13th century.83 Th e Haarlem charter also 
refers to collaterals.84 Chronology suggests that here too a model may 
have been introduced that had already proved its value elsewhere. On 
the other hand, this is one of the very few instances where the Haarlem 
charter gives customary law explicit preference over the Den Bosch 
rules and regulations: it states that, with regard to pawns and collater-
als, local customs will be respected. Moreover, this paragraph was not 
incorporated in the Delft  charter of 1246,85 although it was included in 
the charters of all towns in the northern part of Holland that belonged 
to the Brabant-Holland fi liation. Th is suggests that a system of mort-
gages may have existed in customary law in this part of the county.

Besides legal procedures, informal pressure based on the necessity 
to avoid reputational damage continued to play a part in debt recovery 
throughout the Middle Ages. An example is the system of leisting (vol-
untary custody) that was in use in Holland in the 14th and 15th centu-
ries. Upon contracting a loan, the debtor promised that if he should 
not fulfi l his obligations, he (or somebody else in his name) would go 
to an inn—usually in the place of residence of the creditor—where he 
would lodge at his own expenses until the loan was repaid. Th e high 
costs of the arrangement were to spur the debtor into doing everything 
possible to repay. Moreover, if he failed to turn up at the inn, the credi-
tor was free to make his dishonourable behaviour publicly known. In 
1319 leisting was prohibited by comital orders; perhaps because it 
interfered with the monopoly of formal law-enforcing institutions?86 
Leisting continued to be widely practised all the same. In a society that 
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held the concept of honour in high esteem, this is hardly surprising; 
however, the fact that over time it lost its character as a voluntary 
arrangement and developed into a system of involuntary custody of 
debtors by the authorities, indicates once again that in the long run 
informal mechanisms alone were insuffi  cient to secure repayment.

7.5 Public registration of debts

Until now we have observed mainly similarities in the organisation of 
debt litigation in the three countries. However, in one area there was 
an important diff erence: the recognisance of debts. In itself, the intro-
duction of ratifi cation and registration of debts by the authorities was 
a development of international dimensions, but there were signifi cant 
variations in the way it took shape.

Of course there were other, easier and less costly mechanisms of 
ensuring the existence of a commercial debt could be substantiated 
than having it offi  cially registered: witness testimony, for instance, or 
the tally. In local trade in particular, people continued to rely on these 
simple but oft en eff ective strategies throughout the Middle Ages and 
beyond. Holland was certainly no exception. Th e Brielle and 
Goedereede charters of liberties, for example, make it clear that the 
testimony of three reliable burgesses or merchants was considered 
valid proof that a transaction had taken place.87 Witness testimony was 
oft en combined with the practice of wijnkoop (also referred to as 
lijfk oop): in order to consolidate a deal, the buyer was expected to lay 
out a small sum to be spent on drinks for the seller and the witnesses. 
If aft erwards a confl ict arose about payment or delivery, the testimony 
of these witnesses (the wijnkoopslieden) was accepted by the local court 
as evidence.88 Expenses for wijnkoop over various purchases are repeat-
edly mentioned in the comital accounts of the middle of the 14th cen-
tury and in the accounts of Egmond Abbey from around 1390.89

Tallies were used all over medieval Europe from at least the 11th 
century onwards. In its simplest form (a squared stick on which 
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notches were carved) the tally was not much more than a counting aid. 
Th e more complex split tally (here the stick was split lengthwise in 
what came to be called the ‘stock’ and the ‘foil’) also allowed for a reg-
istration of obligations between two parties: the two halves bore the 
same notches and each party received one half as proof. Tallies could 
be used for many purposes; for instance, for the registration of pay-
ments in kind or labour in a manorial context, or for the recording of 
tax payments, as in England where the Exchequer habitually used tal-
lies to record the tax revenues brought in by the sheriff s. Tallies also 
provided a practical instrument for recording commercial debts. In 
this capacity they were widely used in local retailing in the 13th and 
14th centuries and sometimes also in international trade—for instance, 
by late 13th-century Flemish merchants doing business in England.90 
Medieval Holland provides examples of both. Around 1390 Egmond 
Abbey purchased large quantities of nails and other metalwork for 
building purposes, and the local smith kept a record of what the Abbey 
owed him on a tally.91 Likewise, in the middle of the 15th century, the 
Hoorn merchant Gerrit Claesz. sometimes used a tally to record post-
poned payments related to his transactions at the Deventer fairs.92

In the early modern period, tallies were widely accepted as valid 
proof of the existence of a debt in legal procedures.93 It is questionable 
whether this was also common practice in the Middle Ages. Tallies 
were, aft er all, private records, and in the Low Countries private docu-
ments do not appear to have been accepted as legal proof before the 
15th century. By the middle of that century, accounts of shipmasters 
were accepted as proof in commercial disputes, followed in the 16th 
century—aft er the introduction of double entry bookkeeping—by 
merchant account books and documents such as promissory notes and 
bills of exchange.94

Long before this, however, the possibility had emerged to have debts 
resulting from deferred payment or delivery ratifi ed by the authorities, 
presumably mainly to be used under high-risk conditions. Formal rec-
ognisance off ered material advantages: it was considered to be absolute 
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proof of the existence of the debt. A creditor who possessed a docu-
ment issued by the proper authorities stating that a debt had been 
incurred and was to be repaid at a certain date could, if payment was 
not forthcoming, demand summary execution: immediate distraint of 
the debtor’s property—suffi  cient to cover the debt—without a preced-
ing lawsuit.95 Notably, the principle of formal recognisance of debts 
was much the same in England, Flanders, and Holland. Th e diff erence 
was in the public bodies that assumed the leading role in non-conten-
tious jurisdiction (voluntary jurisdiction).

In the Low Countries, local courts were pivotal. Simple written con-
tracts stating the indebtedness of one person to another were issued by 
aldermen’s courts in Flanders as early as the 12th century.96 Among 
these contracts were the well-known lettres de foire issued by the local 
court of Ypres in the late 13th century. Just as at the Champagne fairs—
where similar documents were issued by the special fair courts—these 
letters were used to register agreements between merchants to post-
pone payment or delivery from one fair to the next.97

Local courts in Holland also had a vital role in non-contentious 
jurisdiction. In the Meuse delta, where Frankish infl uence had been 
strong, these courts were from the beginning courts of aldermen—as 
in the southern Low Countries. Th e rest of Holland, however, origi-
nally followed Frisian customs. Aldermen were unknown; instead, the 
assembly of the buren (‘neighbours’) adjudicated, sometimes assisted 
by a travelling judge (the asige) with a thorough knowledge of custom-
ary law. Over time the general assembly made way for representation: 
courts were staff ed by a limited number of locals (gezworenen or heem-
raden) and functioned in much the same way as the aldermen’s courts 
in the south. Both aldermen’s courts and neighbours’ courts were pre-
sided over by the sheriff , a comital functionary, who also executed the 
sentences; judgement, however, was pronounced by the aldermen or 
by the neighbours. Th e transition of courts of neighbours to aldermen’s 
courts took place in the emerging towns around the middle of the 13th 
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century. In the countryside in the north of Holland it occurred at the 
end of the 13th century and in the rest of the county more gradually 
between the 14th and 16th century. In many cases it was probably little 
more than a change of name.98

All Holland courts—that is, both aldermen’s courts and neighbours’ 
courts—had a central position in voluntary jurisdiction. Th is was an 
outcome of the role of the courts in monitoring land transactions. 
Customary law prescribed that land transfers had to take place in pub-
lic, and this evolved into ratifi cation by the local court. Ratifi cation was 
not mandatory, but it provided extra legal security. For the same rea-
son, people had mortgages and renten (annuities secured on land) reg-
istered; thus local courts also acquired a crucial role in the capital 
market.99 Although ratifi cation did not have the same signifi cance for 
commodity markets, the advantages it off ered were available to any-
body who entered into a commercial contract. Th e fi rst evidence of 
registration of debts by local courts in Holland dates from the second 
half of the 13th century,100 but ratifi cation by the local court took place 
earlier than that—even if it was not yet put in writing. Th e Dordrecht 
charter of liberties of 1220/21 explicitly states that the existence of a 
debt had to be known to the court of aldermen in order to permit the 
creditor to take action.101 Th e Haarlem charter, although not in the 
same clear words, also refers to the ratifi cation of debts.102

In England, registration of commercial debts was organised in a dif-
ferent way, in keeping with the superior degree of control of the Crown 
over the judicial system. Firstly, a growing number of cases could only 
be initiated through a writ, to be obtained from the royal Chancery. In 
the late 13th century, a royal writ came to be required for all litigation 
concerning debts over 40 shillings. Secondly, a system of royal courts 
was introduced. Th ese courts did not replace the pre-existing manor 
and borough courts, which retained a prominent place in the adjudica-
tion of debt confl icts throughout the Middle Ages.103 However, the 
royal courts did off er certain advantages for creditors attempting to 
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collect a debt, one of them being the possibility of summary execution 
for debts recorded on the plea rolls of the royal courts or on the rolls of 
the Chancery.104

In the late 13th century, a new system for the registration of com-
mercial debts was introduced, which, although it involved the urban 
authorities in the larger towns, also had a marked national component. 
Th e Statute of Acton Burnell of 1283, and the Statute of Merchants suc-
ceeding it in 1285, allowed merchants to have debts they incurred rec-
ognised by the mayors of a limited number of cities and towns. If such 
a debt was not repaid in time, the creditor could present the document 
that had been drawn up by the mayor and demand summary execu-
tion—as in Holland and Flanders. Moreover, if the debtor lived else-
where, the mayor would forward the documents to the Chancellor, 
who could then issue a writ to the sheriff  of the debtor’s county of resi-
dence, ordering him to pursue execution. Judging from the number of 
certifi cates issued to non-merchants and to people from out of town, 
the system was a success, and not just for commercial debts. While the 
two Statutes did not outlaw pre-existing forms of registration—apart 
from the rolls of the royal courts and the Chancery registries we know 
that in some towns registers were also kept—these earlier methods 
seem to have lost much of their function to the statutory bonds.105

English statutory registration diff ered in two respects from debt reg-
istration as it took place in Holland. Firstly, although statutory regis-
tration soon became possible in more towns than the number at the 
initial introduction, it was still limited to the larger commercial cen-
tres. Th e system was not extended to small town courts and certainly 
not to manor courts. In Holland, on the other hand, ratifi cation of 
debts could take place at all urban courts and also at rural courts, 
although in the countryside it probably took longer before oral testi-
mony was replaced by written statements.

Secondly, with the possibility of recourse to central bodies and their 
powers of enforcement, the statutory registers provided England with 
a solution to the coordination problem that towns in Holland—and 
indeed in Flanders—were struggling with: how to cope with debts owed 
by someone living in another town or in the countryside. As trade 
grew, this must have been an increasingly frequent problem, and one 
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for which an effi  cient remedy was not readily available. Certainly, in 
Holland the beginnings of a system of central justice (adjudication by 
the count and his Council) did develop from the late 13th century 
onward. Comital justice was not as much bound by customary law and 
tradition as local justice, and therefore constituted an innovative force: 
it contributed signifi cantly to the replacement of traditional by  modern 
methods of proof, the introduction of less formal court proceedings, 
and the introduction of the concepts of equity and fairness as corner-
stones of justice. However, central justice was limited in its range. Th e 
comital Council functioned as court of the fi rst instance only for pub-
lic bodies and for specifi c groups such as noblemen, foreigners, and 
clerics, while its role as court of appeal was, until the Burgundian era, 
restricted to the countryside—towns anxiously guarded their jurisdic-
tional autonomy.106 It is therefore not surprising that, although the 
comital Council adjudicated in confl icts about land and also about 
credit secured on land, up until the early 15th century very few cases 
involving commercial debts appear to have been brought before it.107

Coordination problems are also refl ected in the organisation of debt 
collection in Holland. Th e procedure for the collection of debts indi-
cated in the Haarlem charter of liberties, partly of Den Bosch origin 
and partly newly added, clearly originates in a tradition of collective 
responsibility. When a foreigner reneged on an obligation ratifi ed by 
the court, he would be called to justice three times. If he did not appear, 
he would be convicted. Th is meant that as soon as he re-entered the 
city he was to be arrested and forced to pay not only his debt but also a 
compensation for damages and a fi ne. Th is was, of course, hardly an 
encouragement to fulfi l one’s obligations, and many debtors probably 
decided to stay away. In such cases, the sheriff , joined by the entire 
community, was to go to the debtor’s place of residence and seize his 
property. Th is procedure was called bannen.108

What this amounted to, in fact, was the right of the urban commu-
nity—acting in defence of its members’ interests—to take justice into 
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its own hands. During an earlier period, this custom was probably 
widespread: almost exactly the same procedure is outlined in the early 
12th-century charter of liberties of Saint-Omer.109 But even then it was 
probably regarded as a custom that ought to be abolished or at least 
regulated. In fact—as the Haarlem charter indicates—it was a last 
resort, to be used only if attempts to reclaim the debt through the regu-
lar judicial channels had failed. In an increasingly complex and regu-
lated society, this kind of self-help must have become more and more 
problematic. Th e mid 15th-century law code of the small town of 
’s-Gravenzande proves the point. Although the author of this codifi ca-
tion accepted most of the regulations from the Haarlem charter of lib-
erties as still valid, he explicitly warned against the use of the procedure 
of bannen, especially if the debtor was the burgess of another town: it 
could damage relations and cause trouble.110

Th e alternative that developed in the southern Low Countries was 
in keeping with the dominant position of the towns in the region: it 
involved the extension of the urban enforcement mechanisms over the 
surrounding countryside. In Brabant, in particular, the role of urban 
courts in debt ratifi cation was much reinforced by privileges which the 
dukes granted to the large towns. In the late 13th century, Louvain and 
Brussels received a privilege that later came to be known as the right of 
ingebod. It gave the courts of aldermen of these towns the right to call 
to justice all defaulting debtors who had registered their obligations at 
the court, even if they did not live in town. Th e practice was aft erwards 
also found in Antwerp and Den Bosch.111 Th e right of ingebod off ered 
the creditor a substantial advantage: he no longer had to go to the trou-
ble of applying to the court of the debtor’s place of residence. But there 
was a reverse side: the towns were able to use this privilege to increase 
their dominance over the surrounding countryside.112

In Holland, arrangements such as this were known only in the south 
near the Brabant border. Dordrecht and Geertruidenberg both man-
aged in the late 13th century to have the validity of their aldermen’s 
charters extended to the surrounding countryside. Th e small towns of 
Heusden and Woudrichem claimed the same rights—although for 
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Woudrichem these were successfully contested by the rural communi-
ties and their lords in the 15th century.113

In the rest of Holland, urban courts were unable to usurp the rights 
to voluntary jurisdiction in the countryside. Th ere is a direct relation 
to the structure of the Holland society. When in the 11th to 13th cen-
turies Holland’s extensive central peat district was reclaimed, the 
emerging pioneer communities were placed directly under comital 
authority. As we have seen, voluntary jurisdiction was the responsibil-
ity of a local court in which both the local population (the ‘neighbours’ 
or the aldermen) and a government agent, the sheriff , were repre-
sented. Th ese courts formed the relatively homogeneous bottom layer 
of the public jurisdictional system; with only a few exceptions, private 
courts comparable to the English manorial courts were non-existent. 
Admittedly, the count frequently granted lower jurisdiction and the 
revenues it rendered to an ambachtsheer (village lord), who then 
appointed a sheriff  to do the work; but these courts operated as part of 
the regular system of public justice and did not compete with it.114 
Consequently, once towns began to emerge, the foundations for the 
role of local rural courts in non-contentious jurisdiction were already 
established.

Th e strong position of urban and rural courts in non-contentious 
jurisdiction never became an absolute monopoly. Ecclesiastical courts 
were a potential competitor. Th ey were active in non-contentious as 
well as contentious jurisdiction and had some attractive advantages to 
off er to litigants in debt confl icts, advantages that included the possi-
bility of penitence or even excommunication as punishments. 
Moreover, in Holland, the districts of the lower ecclesiastical courts 
usually included several parishes, which may have provided at least a 
partial solution to the problem of debt recovery across local bounda-
ries. However, aft er the 13th century, the lower ecclesiastical courts in 
the diocese Utrecht—to which Holland belonged—lost much ground 
to the secular courts. Th e position of the ecclesiastical courts probably 
suff ered from the drawn-out struggles between the bishop and the 
powerful archdeacon, and by the continuous eff orts of the counts of 
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Holland to reduce the worldly power of the bishop in their territories. 
Meanwhile, the competence of the offi  cialis (the highest ecclesiastical 
judge in the diocese) in voluntary jurisdiction was restricted to con-
tracts and deeds that involved a religious institution as one of the 
parties.115

In theory, public notaries provided another alternative, but notaries 
were an Italian invention that did not reach the Low Countries until 
relatively late. Around the year 1300, public notaries did make their 
appearance in the southern Low Countries, but they found a forceful 
competitor in the local courts. With the exception of Bruges, where 
notaries were frequently employed by Italian merchants in commercial 
matters, their role in voluntary jurisdiction was usually limited to the 
recording of wills and marriage arrangements. In Holland, the posi-
tion of notaries in the recording of contracts and debts was even more 
marginal. Public notaries appeared in the Holland towns only in the 
second half of the 14th century; by then the monopoly of the local 
courts in non-contentious jurisdiction was too well-established to be 
easily budged. Until the end of the Middle Ages, the activities of public 
notaries in Holland remained narrowly linked to the church and to 
canon law. Almost all notaries were clergymen, and most of their cli-
ents were religious institutions or laymen who were involved in a law-
suit before an ecclesiastical court.116

In short, whereas in England contract enforcement beyond the lim-
its of the town’s freedom was ultimately ensured through the interven-
tion of the Crown, and in the southern Low Countries through the 
courts of the large cities, in Holland the position of local courts in 
towns and villages remained intact. On the one hand this was the 
Achilles’ heel of Holland’s system of debt litigation. It meant that there 
was no easy way to get hold of evasive debtors. A creditor had no other 
option but to travel to the debtor’s place of residence and fi le his claim 
with the local court. In a small country like Holland, travelling expenses 
were perhaps not decisive. Since the habit of adopting successful prac-
tices developed elsewhere had led to convergence of regulations, dif-
ferences in legal systems can hardly have posed insurmountable 
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problems either. Still, aldermen were likely to give the interests of a 
fellow-townsman greater weight than those of a mere stranger. In addi-
tion, there was a formal complication: local courts did not simply 
accept registration before another local court as proof of the existence 
of a debt.117

Th e consequences are illustrated by a case from late 15th-century 
Leiden.118 Two Leiden burgesses, a father and son, had closed a deal 
about the purchase of a loom in neighbouring Noordwijk; the deal and 
the obligations that it created were registered with the court of alder-
men in that village. When the loom was delivered in Leiden, the buyers 
claimed it was of an inferior quality; they refused to pay and wanted to 
undo the purchase. Th e Noordwijk seller fi led a claim with the Leiden 
court and demanded payment. He stated that the buyers had promised 
him to have the Noordwijk charter ratifi ed in Leiden, but the buyers 
maintained they had made no such promise. In the end the Leiden 
court decided the buyers had to swear that they had never promised to 
have the Noordwijk charter ratifi ed in Leiden; if they refused to do so, 
the court would accept the claim of the seller and therefore also the 
existence of a debt. Th e case shows that the fact that a Leiden charter 
did not exist was a serious complication for the claimant. Even though 
he had a Noordwijk charter, summary execution was not an option if 
this charter had not been ratifi ed in Leiden.

Yet in other ways the equal position of both urban and rural courts 
in voluntary jurisdiction was an advantage. For example, it meant the 
absence of overlapping jurisdictions and the endless legal fi ghts that 
could result from them. Moreover, it prevented the systematic bias in 
favour of burgesses that was almost inevitable if urban courts dealt 
with all confl icts between burgesses and villagers from the nearby 
countryside. Finally, the absence of a central corrective mechanism, 
even if it made debt collection across local borders more diffi  cult, 
seems to have also had positive eff ects: left  to their own devices, local 
courts were stimulated to take an active role in debt collection.

Th is is perhaps best illustrated by the way the court of Brielle dealt 
with debt cases, as is documented in both the charter of liberties and 
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Jan Matthijssen’s early 15th-century law code.119 In this small town, the 
sheriff —at the request of the aldermen—made a tour through the 
streets of the town three times a year, collecting complaints about 
unpaid debts. Upon arrival at a debtor’s house, the sheriff  would 
‘administer justice’: if the debtor admitted he had not fulfi lled his obli-
gations, an arrangement was concluded to ensure that payment would 
be forthcoming within two weeks. A clerk would write down the details 
and the debtor would hand over a collateral to the creditor, either to be 
redeemed within two weeks or to be left  in the creditor’s hands as com-
pensation.120 Th e system is reminiscent of the poortgedingen held in 
15th-century Leiden, special court sessions almost completely devoted 
to problems with debts.121 Th e ommegangen in the Brielle charter seem 
to have had the same function, but here the authorities did not merely 
wait for creditors to fi le their complaints; they also took steps to actively 
trace unpaid debts.

In Holland, central jurisdiction in commercial confl icts was of little 
signifi cance before the middle of the 15th century. Only aft er the incor-
poration into the Burgundian empire, and in conjunction with the 
growing power of the state, central judiciary institutions acquired a 
position as courts of appeal against the verdict of urban courts. In the 
second half of the 15th and the early 16th century, the Court of Holland 
(Hof van Holland, the highest court in Holland) and the Supreme 
Court in Malines (Grote Raad, the highest court for the Low Countries 
as a whole) quickly gained in popularity. Plaintiff s were apparently 
attracted by the objectivity and sophistication of the central courts, 
which were soon almost entirely staff ed by university-trained jurists.122

In theory, these bodies created new possibilities for debt recovery 
across local borders: it now became possible to take cases against oth-
ers than fellow townsmen to the central level. In practice, however, the 
role of central courts in the settlement of commercial disputes remained 
very limited: court records reveal only very modest numbers of busi-
ness confl icts. Merchants were probably deterred by the expenses and 
the time-consuming nature of procedures: it might take years before a 
decision was reached.123 Also, expertise in business disputes was most 
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likely better represented at the local level. In short, for the resolution of 
commercial confl icts, the development of central judiciary bodies 
from the middle of the 15th century onwards had little to add to 
Holland’s pre-existing solid foundation of local debt litigation and debt 
registration, based on a homogeneous and well-functioning network 
of rural and urban courts.

7.6 Conclusions

Th e previous chapter discussed the organisation of weighing and 
measuring as representative of institutions that primarily aff ected the 
matching of supply and demand; this chapter has dealt with institu-
tions that in the fi rst place relate to security. It has focused on what 
Greif termed ‘the fundamental problem of exchange’. Th e ubiquity of 
credit in medieval trade, not just in long-distance trade but also in 
local trade, gave rise to problems of shirking that could not always be 
solved by mechanisms based on trust and personal relations. Attention 
has been paid to the contribution of two complementary solutions, fre-
quently stressed in the literature: merchant guilds as a form of self-
organisation based on a communal responsibility model, and debt 
litigation as an exponent of a government-dominated system of law 
enforcement centred on individual responsibilities.

Th e only reference to an indigenous merchant guild in Holland 
dates from Dordrecht in the year 1200. Market size could not possibly 
explain the near absence of merchant guilds: Holland’s medieval towns 
were small even by contemporary standards. It is more likely that, in 
keeping with Greif ’s views, a new mechanism developed that made 
merchant guilds redundant at an early stage because it achieved the 
same goals in a diff erent way. Th is mechanism was not embodied in 
the rise of a strong central government, but in a prominent role for 
local courts. In Holland these courts assumed a role in debt recovery 
almost from the moment they emerged. Th ere is a link with Holland’s 
history of urbanisation: towns did not emerge until late; and once they 
did, they very soon acquired self-governing powers, including the 
right to administer justice in commercial confl icts.

Th e second mechanism, debt litigation via courts of justice, was well 
established at an early stage. Th e late rise of the Holland towns worked 
in their favour: models that had proved to work elsewhere could be 
easily adopted. Th e details of some of the legal procedures for debt 
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recovery used in the towns of medieval Holland were probably copied 
from the southern Low Countries, most likely under the infl uence 
of trade contacts. In fact, it seems quite possible that the Den Bosch 
charter of liberties appealed to the Haarlemmers exactly because it 
contained a set of detailed rules well suited to the needs of a rapidly 
developing economy. Nevertheless, the impact of the local context was 
vital. Local courts with a role in monitoring land transfers already 
existed, and the people of Haarlem were probably familiar with issues 
like mortgages, ratifi cation of debts, and fact-fi nding methods of proof. 
Th is prepared the way for the adoption of rules like those in the Den 
Bosch charter.

Th e importance of local circumstances becomes clear when we 
focus on the one important aspect in which debt litigation procedures 
in Holland, England and the southern Low Countries diff ered. Th is 
aspect is closely related to the social and political characteristics of 
society. It regards the central position of Holland’s local courts, both 
urban and rural, in voluntary jurisdiction, as opposed to the domi-
nance of the large cities in the southern Low Countries and that of the 
registries acknowledged under the Statute of Acton Burnell and the 
Statute of Merchants in England. On the one hand the judicial auton-
omy of these local courts reveals a weak spot in the system of debt liti-
gation in Holland: the recovery of debts across administrative borders 
remained cumbersome. On the other hand, the fact that local courts, 
urban and rural alike, virtually had a local monopoly in voluntary 
jurisdiction helped to prevent urban domination of the countryside 
and thus reduced opportunities for rent-seeking. It also appears to 
have stimulated an active role for local authorities in debt recovery, 
thus providing reliable and easily accessible mechanisms for debt liti-
gation and debt registration at the local level.

In short, in medieval Holland a solid foundation for a locally-based 
system of contract enforcement grounded on individual responsibili-
ties was laid at an early stage. Th is arrangement had potential for future 
development: in later years Amsterdam, for instance, built on this 
foundation to create a much more elaborate system of local justice in 
commercial confl icts.124 It thus contributed signifi cantly to the creation 
of favourable conditions for market exchange in the long run.
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