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Chapter 4

Rape as Genocide and Some Questions Arising

Introduction

In the constant chronicle of evil during armed confl icts, over-saturated with inci-
dents of sexual violence, genocides account for a signifi cant proportion of these 
crimes against women. In Chapter 1, we saw how rape was a chosen policy instru-
ment of ‘ethnic cleansing’ employed by Serbian forces during the Bosnian war. 
In the report Shattered Lives: Sexual Violence during the Rwandan Genocide and its 

Aftermath,1 Binaifer Nowrojee painted a convincing portrait of the prevalence of 
rapes during the Rwandan Genocide of 1994.

While the legal response to sexual violence committed amidst genocide is by 
no means perfect, it is possible to recognise some progress. In this connection, it 
is to be noted that one of the most signifi cant developments in the jurisprudence 
of modern international criminal law is the determination of the International 
Criminal Tribunal for Rwanda, in the Akayesu case, that rape can be an act of 
genocide.2 Th e striking value of that conclusion lies in the fact that none of the 
leading instruments of international criminal law, being the primary sources of the 
law of genocide, mentions rape specifi cally as an act of genocide. 

Th e reasoning that rape can be an act of genocide has not, however, agitated 
much disagreement. Th e general acceptance of the reasoning is not explained 
by considerations of political correctness, but because the deductive reasoning 
deployed by the ICTR Trial Chamber in the Akayesu case is simply unassailable. 
Here is how. 

Article II of the Genocide Convention of 1948 defi nes genocide as follows:

In the present Convention, genocide means any of the following acts committed 

with intent to destroy, in whole or in part, a national, ethnical, racial or religious 

group, as such: 

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group; 

1 Human Rights Watch, Shattered Lives: Sexual Violence during the Rwandan Genocide 

and its Aftermath [New York: Human Rights Watch, 1997].

2 Prosecutor v Akayesu, supra, [ICTR Trial Chamber] paras 731–734.
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(c) Deliberately infl icting on the group conditions of life calculated to bring 

about its physical destruction in whole or in part; 

(d) Imposing measures intended to prevent births within the group; 

(e) Forcibly transferring children of the group to another group. 

Th e foregoing defi nition contains the complete elements of the crime of geno-
cide, in terms of both the acti rei and the mens rea. Th is provision has now been 
incorporated directly and repeatedly into the leading modern instruments on the 
subject of international criminal law, such as the Statutes of the International 
Criminal Tribunal for Rwanda,3 the International Criminal Tribunal for the 
former Yugoslavia4 and the International Criminal Court.5

As is apparent from the defi nition of genocide, there are fi ve categories of acti 

rei for the crime. For purposes of clarity, I repeat them below:

i. killing members of the group; 

ii. causing serious bodily or mental harm to members of the group; 

iii. deliberately infl icting on the group conditions of life calculated to bring 

about its physical destruction in whole or in part; 

iv. imposing measures intended to prevent births within the group; and 

v. forcibly transferring children of the group to another group.

Th is list was intended to be exhaustive and not illustrative of the acts of geno-
cide.6 Nevertheless, they are, for the most part, categories of acts; and within 
those categories much may fi t. Th is is so, given that within each of the listed items, 
except for the fi rst (killing) and last (forcible transfer of children), there is a host 
of diff erent actions the perpetration of which may reasonably fi t within the listed 
categories as an act of genocide. And this is particularly so for the second item on 
the list of acti rei—i.e. ‘causing serious bodily or mental harm to members of the 
group’. It is thus that rape can, without much debate, be seen as an act of geno-
cide. And it is thus that the ICTR convicted Jean Paul Akayesu of rape as an act 
of genocide, although rape itself does not specifi cally appear on the list of acti rei 
of genocide.

In early 2009, another Trial Chamber of the ICTR attempted to extend the 
notion of rape as an act of genocide even further to include less aggressive forms 
of sexual assaults. In the Rukundo case,7 the accused, who was a Catholic priest 
and a military chaplain, was charged, among other things, with sexually assaulting 
CCH, a female victim. CCH and her family were Tutsis. During the Rwandan 

3 See art 2(2) of the ICTR Statute.

4 See art 4(2) of the ICTY Statute.

5 See art 6 of the ICC Statute. See also art 17 of the 1996 ILC Draft Code of Crimes 
against Peace and Security of Mankind.

6 William Schabas, Genocide in International Law [Cambridge: Cambridge University 
Press, 2000] p 73.

7 Prosecutor v Rukundo (Judgment) 29 February 2009 [ICTR Trial Chamber].
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Genocide she and her family fl ed to the sanctuary of a Catholic seminary. In the 
course of the events, the seminary was surrounded by genocidal Interahamwe mili-
tia threatening to attack and kill the refugees, including CCH and members of 
her family. Armed with lists of alleged saboteurs from among the refugees, sol-
diers allied with the Interahamwe would enter the seminary from time to time, 
and abduct refugees in bus-loads to undisclosed locations where they were killed.

Upon seeing the familiar accused who was armed, in military uniform and 
had military escort, CCH pleaded with him to save her and her family. Th e 
accused denied the request. Instead, with apparent menace, the accused told CCH 
that her family were saboteurs and would be killed. Still hoping to obtain a change 
of heart from the accused, CCH assisted the accused with carrying his personal 
eff ects into a nearby room. Once inside the room, the accused locked her in, put 
his fi rearm down on a nearby table, and demanded sexual intercourse with her. 
When she refused, the accused initially attempted to use force, but soon gave up 
the eff ort when she resisted. He thus limited himself to rubbing his groin against 
her until he ejaculated. He then left. According to CCH, the accused had not even 
attempted to touch her vagina during the whole encounter.

Having found that the accused haboured genocidal mens rea by telling CCH 
that she and her family would be killed, the Chamber had to determine whether it 
could be said that the conduct of the accused had occasioned serious mental harm 
to CCH. Th e Prosecution had not lead evidence of such mental harm and did 
not even, during her testimony, ask CCH any question tending to elicit evidence 
of mental harm. Th e majority of the Chamber noted these short-comings in the 
case for the Prosecution. Nevertheless, the majority were prepared to infer serious 
mental harm from the highly charged and oppressive circumstances in which the 
event occurred. 

Th e key to this inference is the ability to look beyond just the sexual act 
in question. It is particularly important to keep in view the highly charged and 
oppressive circumstances which merged into the assault on her mind, of which 
the outward sexual character of the experience she endured formed a part. Th ose 
circumstances include the following. Members of her ethnic group were being 
massacred in a genocidal bloodbath. She and her family, fearing death in this 
way, sought refuge in a religious institution. Upon seeing a familiar person of 
authority, i.e. the Accused, she allowed herself a fl icker of hope from lurking doom 
and requested protection for herself and her family. Her hope was doubly dashed 
when, not only did the Accused refuse her the protection she had requested, but 
he distinctly directed her mind to a specifi c threat—that her family in particular 
was to be killed by reason of alleged association with the ‘Inyenzi’. He was bear-
ing a fi rearm. Still keeping hope alive, she sought to ingratiate herself to him by 
assisting him to carry his eff ects into a nearby room. While in the room, he locked 
her in, put his fi rearm down nearby and proceeded to physically manhandle her in 
a sexual way. Granted, for reasons best known to him, he did not attempt forcible 
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penetration. Nevertheless, his actions, under the circumstances, were enough to 
cause serious mental harm: penetration would only have made matters worse.8 

Th ere is little question that the reasoning of the majority of the Trial Chamber 
in the Rukundo case will generate some controversy, as has been signalled by the 
fact that the third judge in the case dissented from the majority view on the point. 
In Judge Park’s dissent, he reasoned that the level of the physical act done by the 
accused did not rise to the usual level of sexual violence seen in previous cases of 
rape as genocide. And he worried that the Rukundo case may have the eff ect of 
contemplating conviction as genocide every act of sexual assault committed with 
the genocidal intent. Judge Park’s point is that genocidal intent alone does not 
make a genocide; it is necessary for the Prosecution to also prove the actus reus 
of the crime, which in this case includes proof of serious mental harm, which the 
Prosecution did not establish. 

On appeal, the majority of the Appeals Chamber ( Judge Pocar dissenting) 
overturned the Trial Chamber’s reasoning that Rukondo’s sexual assault upon 
CCH amounted to genocide. In this connection, the Appeals Chamber reasoned 
that the circumstances did not necessarily lend themselves to an interpretation 
that would lead to the fi nding of genocidal intent on the part of Rukundo. Th e 
Appeals Chamber’s point of departure was their quarrel that ‘[c]entral to the Trial 
Chamber’s fi nding of genocidal intent was Rukondo’s assertion that Witness 
CCH’s family had to be killed because one of her relatives was “Inyenzi”.’9 Given 
the real prospect that the majority of the Appeals Chamber was wrong, it is 
important immediately to note that the Appeals Chamber did not question the 
Trial Chamber’s factual fi nding that Rukundo had asserted that ‘Witness CCH’s 
family had to be killed because one of her relatives was assisting the “Inyenzi”.’ 
[Emphasis added.] Indeed, the Trial Chamber’s actual fi nding which was not 
questioned by the Appeals Chamber was that CCH’s ‘entire family had to be 
killed for assisting the Inyenzi’.10 As part of their reasoning, the Appeals Chamber 
recalled that ‘inferences drawn from circumstantial evidence must be the only rea-
sonable inferences available.’11 In the particular context of Rukundo’s conduct, the 
majority of the Appeals Chamber considered that genocidal intent was not the 
only reasonable inference to be drawn from Rukundo’s assertion. According to 
the majority of the Appeals Chamber ‘Rukundo’s language can plausibly be inter-
preted as expressing anger that a former friend was affi  liated with the “Inyenzi”, 
without signifying a personal desire to destroy Tutsis.’12 Further more, the major-
ity considered that the alternative interpretation of the circumstances that they 

8 Prosecutor v Rukundo (Judgment), supra, paras 386–389.

9 Rukundo v Prosecutor (Judgment) dated 20 October 2010 [ICTR Appeals Chamber] 
para 235.

10 Prosecutor v Rukundo (Judgment), supra, [ICTR Trial Chamber] para 575.

11 Ibid.

12 Ibid.
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have off ered ‘is supported by the fact that Rukundo’s statement did not frighten 
Witness CCH ...’.13

With respect, the majority of the Appeals Chamber was plainly wrong in this 
interpretation. It is recalled, fi rst, that what drives the persuasiveness of an infer-
ence is the notion of reasonableness. Th e alternative interpretation suggested by the 
Appeals Chamber is not at all persuasive in the prevailing circumstances. Th ose 
circumstances are these. At the time of the events, Tutsis in Rwanda were being 
killed in a genocide. Th is was a matter of common knowledge. It is also a matter 
of common knowledge that a central part of the Rwandan genocide narrative 
was the branding of the Tutsi victims as either “Inyenzi” who posed an existential 
threat to the Hutu majority thus deserving extermination, or accomplices to the 
“Inyenzi” who deserved a similar extermination fate.14 Secondly, Rukundo was a 
chaplain and a soldier in an army whose troops at all material times—and particu-
larly at the Seminary—were apparently acting in concert with the Interahamwe 
in an anti-Tutsi genocide at the seminary where the events under review took 
place. In particular, Tutsis at that seminary were being rounded up by soldiers 
and bussed off  to their deaths. Th irdly, CCH requested Rukundo the military 
chaplain to intervene and save her and her family from the same fate that other 
Tutsis were facing at the Seminary. It was in that context that Rukundo asserted, 
instead, that CCH’s family ‘had to be killed because one of her relatives was assist-
ing the “Inyenzi”’. Without entering into inquiry as to whom Rukundo contem-
plated as ‘had to’ kill CCH’s family, it is reasonable to infer, at a minimum, that 
Rukundo’s assertion indicated approval with the ongoing programme of killing 

13 Ibid.

14 See generally Nahimana & ors v Prosecutor (Judgment) dated 28 November 2007 
[ICTR Appeals Chamber], especially at paras 739, where the Appeals Chamber 
observed as follows: ‘Th e Appeals Chamber would begin by pointing out that the 
broadcasts must be considered as a whole and placed in their particular context. 
Th us, even though the terms Inyenzi and Inkotanyi may have various meanings in 
various contexts (as with many words in every language), the Appeals Chamber is 
of the opinion that it was reasonable for the Trial Chamber to conclude that these 
expressions could in certain cases be taken to refer to the Tutsi population as a 
whole.’ See also, ibid, paras 756 to 758, 767, 768, and 771. Indeed, in their very own 
judgment in the Rukundo case, the Appeals Chamber held as follows on a rela-
tied question: ‘Th e Appeals Chamber also fi nds that it was reasonable for the Trial 
Chamber to consider that Rukundo’s reference to the Rudahunga family as Inyenzi 
referred to the fact that they were Tutsi’: Rukundo v Prosecutor (Judgment), supra, 
[ICTR Appeals Chamber], para 64. Similarly of note is the case of Prosecutor v 

Ruggiu (Judgment and Sentence) dated 1 June 2000, where the Trial Chamber noted 
as follows: ‘Th e accused acknowledges that the widespread use of the term “Inyenzi” 
conferred the de facto meaning of “persons to be killed”. Within the context of the 
civil war in 1994, the term “Inyenzi” became synonymous with the term “Tutsi”. Th e 
accused acknowledges that the word “Inyenzi”, as used in a socio-political context, 
came to designate the Tutsis as “persons to be killed”’: [ICTR Trial Chamber], para 
44(iii). See also Mugesera v Canada (Minister of Citizenship and Immigration), [2005] 
2 SCR 100, 2005 SCC 40 [Supreme Court of Canada] paras 55, 76, 78 and 93.
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Tutsis alleged to be related to the “Inyenzi”. Notably, the Appeals Chamber found 
that acts of genocide against Tutsis were taking place at the seminary and that 
the perpetrators were acting in knowledge of a generalized attack against Tutsis 
throughout Rwanda and the particular region in which the seminary was locat-
ed.15 Th at Rukundo made the declaration under consideration against the back-
ground of awareness of this widespread attack and killing of Tutsis in Rwanda is 
suffi  cient to justify as reasonable the fi nding of genocidal intent on his mind. It 
thus becomes a fl ight of intellect to the higher planes of the fanciful to reason, as 
the Appeals Chamber majority had done, that Rukundo’s declaration might rea-
sonably be seen as ‘expressing anger that a former friend was affi  liated with the 
“Inyenzi”, without signifying a personal desire to destroy Tutsis.’ 

Just as strange is the extended reasoning of the majority of the Appeals 
Chamber that their negation of genocidal intent on the part of Rukundo is sup-
ported by their fi nding that ‘Rukundo’s statement did not frighten Witness CCH 
...’. It is possible to limit the import of this reasoning by accepting that it was 
merely an appendage of thought intended only to bolster the main frame of the 
majority’s reasoning. Still, the appearance of such cogitative noise in the juris-
prudence of an appellate court can cause confusion in unforeseen circumstances 
in the future. It is therefore necessary immediately to draw attention to the fl aws 
in that reasoning. One major fl aw in that reasoning is the suggestion that for 
the assessment of genocidal intent on the part of an accused the decision maker 
should consider the eff ect of the accused’s conduct or utterances on the mind of 
the victims of an alleged genocide. Th e fl aw in that reasoning is immediately evi-
dent in the scenario where the victim was not in a position to witness or appreciate 
the conduct or utterance in question, such as where the victim was not present at 
the time of the conduct or utterance, or where the victim could not, due to sensual, 
mental or experiential limitations, understand the import of the conduct or utter-
ance in question. It becomes strange then to suggest that utterances and conducts 
which do not register in the consciousness of victims such as threatens them may 
not convey an intent on the part of the authors of such utterances and conducts.

A more persuasive reasoning is that found in Judge Pocar’s dissenting opin-
ion. According to him: ‘[T]he proper focus should have been on what Rukundo’s 
words conveyed about his intention. In this respect, they clearly conveyed 
Rukundo’s knowledge that his victim was Tutsi and that she and other mem-
bers of her family should be killed for this reason alone. Th is is compelling evi-
dence that Rukundo possessed genocidal intent at the time of the assault, which 
occurred moments later, in particular when coupled with the serious nature of his 
crime and the campaign of massive violence directed against Tutsis in the area in 
which he was found to have participated.’16

15 Rukundo v Prosecutor (Judgment), supra, [ICTR Appeals Chamber], paras 177 and 
182.

16 Rukundo v Prosecutor (Judgment) dated 20 October 2010 [ICTR Appeals Chamber], 
Dissenting Opinion of Judge Pocar, para 3.
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One particular diffi  culty in the reasoning of the Appeals Chamber’s majority 
is the suggestion that Rukundo’s genocidal intent had evaporated by the time he 
sexually assaulted CCH. Notably, the Appeals Chamber had found that Rukundo 
had possessed genocidal intent in relation to some of the acts for which he was 
convicted of genocide—some of which occurred in the same seminary where he 
sexually assaulted CCH.17

It was this dilemma, perhaps, that had led the Appeals Chamber’s major-
ity to pursue a subsidiary reasoning for rejecting the Trial Chamber’s fi nding 
that Rukundo possessed genocidal intent as regards the sexual assault on CCH. 
According to this subsidiary reasoning, Rukundo’s sexual assault upon CCH ‘was 
qualitatively diff erent from the other acts of genocide perpetrated by Rukundo.’ 
According to the Appeals Chamber majority, the qualitative diff erence lay in the 
fact that the other acts of genocide were associated with ‘systematic, repeated 
searches for Tutsis on the basis of identity cards or lists, and the subsequent kill-
ing or assault of those individuals removed’, thus warranting the fi nding of geno-
cidal intent; while Rukundo’s sexual assault on CCH had been ‘unplanned and 
spontaneous.’18

In this connection, one must note the distinguishing element of systematic 
and repeated occurrence in the Akayesu case regarding sexual assault in the form 
of rape. For Akayesu’s conviction revealed a systematic and repeated pattern of 
conduct—involving his instigation or ordering—or failure to prevent—rapes and 
other sexual violence against Tutsi women.19 Nevertheless, questions linger about 
the correctness of the Appeals Chamber’s majority reasoning in Rukundo about 
the ‘qualitative diff erence’ between his sexual assault on CCH and his other acts 
accepted as genocide. What puts that reasoning into question is that the issue 
of CCH’s sexual assault engaged the genocidal act of infl icting mental suff er-
ing on members of a group protected by the Genocide Convention. Th e Appeals 
Chamber did not question the Trial Chamber’s factual fi nding that sexual assault 
against CCH had occasioned mental suff ering on her. One common denominator 
that this conduct shares with other genocidal acts of Rukundo is the likelihood of 
mental suff ering that those acts would also have occasioned on members of the 
protected group with whom CCH shares ethnic affi  nity. Th is shared incident of 
mental suff ering thus limits the persuasiveness of the reasoning that Rukundo’s 
sexual assault on CCH is qualitatively diff erent from Rukundo’s other acts of 
genocide.

Notwithstanding that the judgment of the majority of the Rukundo Trial 
Chamber was overruled by a majority of the Appeals Chamber, the Trial 
Chamber’s judgment was, in principle, sensible decision-making by an interna-
tional criminal court, in view of the need to address the evil of sexual violence 

17 Rukundo v Prosecutor (Judgment), supra, [ICTR Appeals Chamber], paras 61–64 and 
171–182.

18 Ibid, para 236.

19 See Prosecutor v Akayesu (Judgment), supra, [ICTR Trial Chamber], paras 416–438 
and 449–452.
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in context. Th e context which the majority recognised was the very context of 
extreme fear and terror which gave the victim’s experience a palpable psychic qual-
ity of an enduring nature. Th is factor of extreme fear and terror is adequately 
brought out by Grossman in his ‘Wind of Hate’ imagery. First, he attempts to 
explain the phenomenon at issue by focusing on the experiences of soldiers fi ght-
ing a war. He explains that the potential for death and injury is an important 
ingredient in the complex mixture of circumstances that makes combat so stress-
ful, but it is not the major cause of stress in either daily life or in combat. To him, 
‘facing aggression and hatred in our fellow citizens is an experience of an entirely 
diff erent magnitude.’20

Although Grossman was writing about the experience of soldiers, it is clear, 
as will be seen presently, that his thesis is not limited to the experiences of sol-
diers. His analysis is indeed readily applicable to the sexual assault victim in the 
Rukundo case. She clearly did face that petrifying aggression and hatred in her 
fellow citizens—the general inferno of her fellow citizens killing members of 
her ethnic group throughout Rwanda; the Interahamwe militia surrounding their 
place of refuge, threatening to attack and kill them; and the real-life, Kafkaesque 
nightmare of her one hope of survival—the accused—not only refusing to rescue 
her and her family, but looking her straight in the eye and telling her that she and 
her family would be killed.

Relating this ‘Wind of Hate’ to the matter of sexual assault, Grossman writes 
that the ‘ultimate fear and horror in most modern lives is to be raped or beaten, 
to be physically degraded in front of our loved ones, to have our family harmed 
and the sanctity of our homes invaded by aggressive and hateful intruders.’21 Once 
more, the Rukundo victim certainly faced this fear of being raped, not just from 
the more removed but real fact that rape was rampant during the Rwandan geno-
cide, but also that the accused himself had directly manhandled her in an actual 
attempt at raping her.

Next, in his analysis of the enduring harm that the terror of hate can infl ict 
on the mind of victims, Grossman draws on the studies of the survivors of Nazi 
concentration camps.22 Such studies readily reveal that the survivors ‘did suff er 
from great, lifelong, psychological damage as a result of their experiences in con-
centration camps ...’.23 Part of the enduring trauma resulted from the fact that the 
victims had to look their killers in the face and know that another human being 
denied their humanity and hated them enough to personally slaughter them, their 

20 Grossman, supra, p 76.

21 Loc cit.

22 See for instance, Viktor Frankl, Man’s Search for Meaning [Boston: Beacon Press, 
1959]; Bruno Bettleheim, Th e Uses of Enchantment [New York: Penguin Books, 1991], 
and S Davidson, ‘A clinical classifi cation of psychiatric disturbances of Holocaust 
survivors and their treatment’ (1967) Th e Israel Annals of Psychiatry and Related 

Disciplines, pp 5, 96–98. 

23 Grossman, supra, p 78.

Chile Eboe-Osuji - 9789004227224
Downloaded from Brill.com05/19/2023 07:07:53PM

via free access



167Rape as Genocide and Some Questions Arising

families, and their race as though they were nothing more than animals.24 As 
Grossman put it: ‘[I]n the death camps it was starkly, horribly personal. Victims 
of this horror had to look the darkest, most loathsome depths of human hatred in 
the eye. Th ere was no room for denial, and the only escape was more madness.’25 
Again, there is little doubt that CCH in the Rukundo case readily fi ts the descrip-
tion of the victim described by Grossman in this thesis. Th e diff erence is only 
one of degree. Like the concentration camp survivors, she, too, was a survivor of 
a genocide in which the reality was starkly clear to her that her fellow citizens 
denied her humanity and that of her family and her ethnic group and hated them 
enough to slaughter them personally. And she, too, was subjected to a variant of 
the concentration camp experience: her place of refuge became a concentration 
camp surrounded by the forces of genocide who wanted to kill them; and soldiers 
allied to those forces would come in from time to time and abduct refugees and 
take them away to be killed. Given the foregoing, there is little doubt that the Trial 
Chamber majority in the Rukundo case were correct to infer serious mental harm 
on the part of the victim. Th eir recognition of the ‘highly charged, oppressive and 
other circumstances surrounding the sexual assault on Witness CCH’26 is a judi-
cial expression of the phenomenon that Grossman was describing in his own way 
as serious mental harm.

Th e conclusion that sexual assault—including rape—can be an act of geno-
cide has, however, a potential to engage a number of more controversial issues 
along the way. Some of those issues include the following: whether that conclu-
sion is encumbered by the debate on whether the intent to destroy a group in part 
requires the intent to destroy a substantial part; and, the value of the jurisprudence 
of joint criminal enterprise as a method of attribution of criminal responsibility 
for rape as a genocide. It is with these issues that the current chapter is concerned.

Rape as Genocide in Light of the Debate regarding Intent to 
Destroy the Group in Whole or in (Substantial) Part

In the jurisprudence of international criminal law, the destruction or the intended 
destruction of a group in whole usually generates no dispute as to the proper appli-
cation of the ‘genocide’ label. What generates debate is the idea of destruction of a 
group in part. Th e usual question here is whether a minimum number of the group 
must be destroyed or intended for destruction for there to be a proper application 
of the label of genocide. On this question, a school of thought from the United 
States insists that the required intent must be to destroy a ‘substantial’ part of the 
targeted group.27 Th is point of view is even clearly refl ected in US federal law 
of genocide. For instance, in §1091 of the United States Genocide Convention 

24 Ibid, p 79.

25 Loc cit.

26 P v Rukundo, supra, p 388.

27 Schabas, Genocide in International Law, supra, pp 235 to 236. 
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Implementation Act 1987 (the Proxmire Act), genocide is redefi ned in the follow-
ing way:

(a) Basic Off ense. Whoever, whether in time of peace or in time of war, in cir-
cumstances described in subsection (d) and with the specifi c intent to destroy, in 
whole or in substantial part, a national, ethnic, racial or religious group as such:— 
…28.

Regrettably, this view of genocide has metastasised into the jurisprudence of 
the ad hoc international criminal tribunals. Th e fi rst traces of this run of jurispru-
dence are found in the ICTR Trial Chamber II judgment in the Kayishema and 

Ruzindana case. It was held there that, ‘“in part” requires the intention to destroy a 
considerable number of individuals who are part of the group.’29 Citing Kayishema 

and Ruzindana, the theme was echoed by the ICTR Trial Chamber that decided 
Baglishema.30 It was next repeated by the Chamber that decided Semanza31 who 
cited Baglishema. And then it got picked up by the Appeals Chamber of ICTY in 
Krstić, citing Kayishema and Ruzindana, Baglishema and Semanza. According to 
the ICTY Appeals Chamber:

Th e intent requirement of genocide under Article 4 of the Statute is therefore 

satisfi ed where evidence shows that the alleged perpetrator intended to destroy 

at least a substantial part of the protected group.32

Interestingly enough, in the Kajelijeli and the Kamuhanda cases, the same 
Chamber that decided Kayishema and Ruzindana appeared more cautious than 
they had been in the earlier case, by replacing ‘considerable number’ with the more 
tentative expression: ‘more than an imperceptible number’. Th e entire treatment of 
the ‘in part’ debate in Kajelijeli appears as follows:

Under Article 2, an accused may be liable if he ‘intends to destroy in whole or in 

part a […] group.’ As has been explained in judgments of this Tribunal, in order 

to establish an intent to destroy ‘in whole or in part’, it is not necessary to show 

that the perpetrator intended to achieve the complete annihilation of a group 

from every corner of the globe. Nevertheless, the perpetrator must have intended 

28 See 18 USC § 1091. Emphasis added.

29 Prosecutor v Kayishema and Ruzindana (Judgment) dated 21 May 1999, Case No 
ICTR-95-1-T [ICTR Trial Chamber] para 97. It is possible to speculate that this 
American infl uence might have resulted from the presence of an American lawyer 
in the prosecution team.

30 Prosecutor v Bagilishema (Judgment) dated 7 June 2001, Case No ICTR-95-1A-T 
[ICTR Trial Chamber] para 64 (‘the intention to destroy must target at least a sub-
stantial part of the group’).

31 Prosecutor v Semanza, supra, [ICTR Trial Chamber] para 316 (‘the intention to 
destroy must be, at least, to destroy a substantial part of the group’).

32 Prosecutor v Krstić (Judgment) dated 19 April 2004, Case No IT-98-33-A, [ICTY 
Appeals Chamber] para 12.
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169Rape as Genocide and Some Questions Arising

to destroy more than an imperceptible number of the targeted group. [Footnote 

omitted] In eff ect, the Semanza Trial Chamber was correct in observing that 

while the Prosecution must establish, beyond reasonable doubt, the intent of the 

perpetrator to destroy the target group in whole or in part, there is no numeric 

threshold of victims necessary to establish genocide. [Footnote omitted]33

Th ere are a number of reasons to reject the view that ‘in part’ means in substantial 

part. First, one diffi  culty with the ‘substantial’ part theory is its relevance only to 
the purpose of punishment, while ill-serving the purpose of prevention of geno-
cide. Th e preventive purpose is as vital as—if not more so than—the punitive pur-
pose expressed in the Genocide Convention. Th e hazard of the ‘substantial’ part 
theory relates directly to the moral and the legal compulsion on the international 
community to take immediate action to stop an ongoing genocide in its tracks.34 
Such a purpose is evident particularly in articles I35 and VIII36 of the Genocide 
Convention. 

In order fully to appreciate the hazardous eff ect of the ‘substantial part’ theory 
to the purpose of prevention of genocide, it is useful to invoke the interpretative 
assistance of article 31(1) of the Vienna Convention on the Law of Treaties which 
provides as follows:

A treaty shall be interpreted in good faith in accordance with the ordinary mean-

ing to be given to the terms of the treaty in their context and in the light of its 

object and purpose. [Emphasis added.]

Article 31(1) of the Vienna Convention necessarily compels the following ques-
tions: What are the relevant terms of the Genocide Convention? What is the 
ordinary meaning of those terms? And what are the purposes of the Genocide 
Convention that must be kept in view? 

Question One. What are the relevant terms of the Genocide Convention? 
Th e relevant terms appear in the phrase ‘destroy … in part’ contained in the state-
ment of the dolus specialis of genocide, regarding the intent to destroy a protected 

33 Prosecutor v Kajelijeli¸ supra, para 809. See also Prosecutor v Kamuhanda, supra, para 
628.

34 United Nations, Letter dated 15 December 1999 from the Secretary-General 
addressed to the President of the Security Council, enclosing Report of the 
Independent Inquiry into the actions of the United Nations during the 1994 
Genocide in Rwanda, Doc No S/1999/1257 of 16 December 1999, p 38.

35 According to article I, ‘Th e Contracting Parties confi rm that genocide, whether 
committed in time of peace or in time of war, is a crime under international law 
which they undertake to prevent and to punish.’ [Emphasis added.]

36 Article VIII of the Genocide Convention provides: ‘Any Contracting Party may 
call upon the competent organs of the United Nations to take such action under the 
Charter of the United Nations as they consider appropriate for the prevention and 
suppression of acts of genocide or any of the other acts enumerated in article III.’
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group. Question Two. What is the ordinary meaning of those terms? For one 
thing, their ordinary meaning does not contain any adjectival qualifi er to the 
phrase ‘in part’. In other words, there is an appreciable distinction in meaning 
between the phrases ‘in part’ and ‘in substantial part’. Th e ordinary meaning, then, 
of the former is that there is no language in the provision which indicates that a 
minimum aliquot was intended to constitute a ‘part’. Th at makes one person a part 
of the group to which (s)he belongs. It is important to recall, in this connection, 
that it has been settled that the point of genocide is that it is a crime against a 
group and not merely a crime against a plurality or several of its part.37 Th is feature 
underscores what makes genocide so unique as to distinguish it from an ordinary 
case of murder or mass murder, regardless of the mass of the part of a group that 
was targeted for destruction. Th at unique feature involves the absence of person-
alization of the act, so that any member of the targeted group is a potential victim. 
Approached in this way, the view that intending to destroy less than substantial 
part of a protected group would properly attract the sanctions of the Genocide 
Convention is a view that enhances the punitive purpose. Th is is so since the vio-
lation of the international criminal norm against commission of genocide is given 
zero tolerance in application.

Question Th ree. What are the purposes of the Genocide Convention that 
the Vienna Convention on the Law of Treaties requires to be kept in mind at all 
times? Here, it need not be asserted that the preventive purpose of the Genocide 
Convention is more important than the punitive purpose upon which the ‘sub-
stantial’ part theory is solely focused. It is suffi  cient to consider those purposes at 
least at the level of their lowest common factor. At that level, the preventive pur-
pose will be seen as vital as the punitive purpose. Even then, the purpose of pun-
ishment is enhanced, rather than ill-served, by insisting that the term ‘in part’ as 
expressed in the Genocide Convention be given its ordinary meaning.

More importantly, the ordinary meaning of ‘in part’, as discussed above, serves 
properly the preventive purpose of genocide. Th is is so given that one does not 
need to wait too long to form a view that a genocide is apparently underway, if, for 
instance, there is a certain pattern to a widespread killing of members of a group.

Conversely, the theory of reading in the word ‘substantial’ to the phrase ‘in part’ 
is clearly hazardous to the preventive purpose of genocide (as will be seen below), 
while arguably not enhancing the punitive purpose of the Genocide Convention. 
It does not enhance the punitive purpose, since it will be harder to convict any 

37 While holding in Akayesu that the commission of one of the fi ve acts of genocide 
qualifi es as genocide, an ICTR Trial Chamber said as follows: ‘In concrete terms, 
for any of the acts charged under Article 2 (2) of the Statute to be a constitutive ele-
ment of genocide, the act must have been committed against one or several individuals, 

because such individual or individuals were members of a specifi c group, and specifi cally 

because they belonged to this group. Th us, the victim is chosen not because of his individual 

identity, but rather on account of his membership of a national, ethnical, racial or religious 

group. Th e victim of the act is therefore a member of a group, chosen as such, which, hence, 

means that the victim of the crime of genocide is the group itself and not only the individ-

ual:’ Akayesu (Judgment), supra, para 521 [ICTR Trial Chamber].
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single accused of the crime of genocide. Th is is so, not only because it will be more 
diffi  cult to show that the accused intended to destroy a substantial part of the 
group in question, but also because it arguably requires demonstration that the 
accused was at all material times in a position to destroy the substantial part of a 
protected group. Th e element of being in a position to destroy a substantial part 
of a group has to be at the heart of the ‘substantial’ part theory if that theory is to 
have practical signifi cance; otherwise, the theory will result in the penalization of 
mere intention, if the accused is not in a position factually to achieve the intent. 
Yet, the practical eff ect of this requirement is that no accused will be convicted 
of genocide if that accused is only in a position to destroy less than a substantial 
part of a protected group, but not in a position to destroy a substantial part. Th is 
outcome does not enhance the punitive purpose of the genocide convention, for 
it potentially allows many killings of members of a group protected under the 
Genocide Convention before the Convention itself is seen as engaged. 

While not enhancing the punitive purpose of the Genocide Convention, the 
‘substantial’ part theory is, worse still, clearly hazardous to the preventive purpose. 
For in the throes of an unfolding apparent genocide, it will, in most cases, be dif-
fi cult to ascertain the state of mind of the perpetrators and planners in order to 
establish whether or not they harbour joint or several intent to destroy a ‘sub-
stantial’ part of the targeted group. Th e longer the delay in establishing whether 
or not the perpetrators and planners harboured that intent, the longer it will take 
for the international community to react and intervene with the level of urgency 
and action required. Th is mischief was especially evident during the Rwandan 
Genocide, when the US Government refused to acknowledge that genocide was 
in progress, for fear of being impelled into an expenditure of eff ort.38 Th is pre-
disposition on the part of the US was a major explanation for the inaction of the 
United Nations.39 Th e absurdity of this defi nitional subterfuge is epitomised in an 
exchange between Ms Christine Shelly (a US State Department spokesperson) 
and Mr Alan Elsner of Reuters, in a press conference on 10 June 1994. Th e State 
Department spokesperson had refused to acknowledge that genocide was occur-
ring, even after she had admitted that ‘acts of genocide’ were being committed:

Elsner: How would you describe the events taking place in Rwanda?

Shelly: Based on the evidence we have seen from observations on the ground, 

we have every reason to believe that acts of genocide have occurred in Rwanda.

38 Samantha Power, ‘Bystanders to Genocide’ in Th e Atlantic Monthly, September 2001: 
available at <http://www.theatlantic.com/doc/200109/power-genocide/6> (accessed 
10 December 2006).

39 United Nations, Letter dated 15 December 1999 from the Secretary-General addressed 
to the President of the Security Council, enclosing Report of the Independent 
Inquiry into the actions of the United Nations during the 1994 Genocide in Rwanda, 
supra, p 38.
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Elsner: What’s the diff erence between “acts of genocide” and “genocide”?

Shelly: Well, I think the—as you know, there’s a legal defi nition of this ... clearly 

not all of the killings that have taken place in Rwanda are killings to which you 

might apply that label ... But as to the distinctions between the words, we’re 

trying to call what we have seen so far as best as we can; and based, again, on the 

evidence, we have every reason to believe that acts of genocide have occurred. 

Elsner: How many acts of genocide does it take to make genocide?

Shelly: Alan, that’s just not a question that I’m in a position to answer.40 

It is entirely possible that even without the American understanding of the geno-
cidal defi nition as requiring intent to destroy a ‘substantial’ part of the group, a def-
initional ruse could still be engaged in to avoid preventive intervention. However, 
the ability to indulge in such a ruse is greater with an understanding of the defi ni-
tion as requiring the intent to destroy a substantial part of a protected group. But 
this is obviously less likely, if it is understood that the mass of the part of the group 
intended for destruction is considered immaterial.

Second, the insistence upon a reading in of the qualifi er ‘substantial’ part 
poses another problem of a practical nature. At what point is the line to be drawn 
between non-substantial and substantial destruction? Th is would surely throw the 
adjudication into the old dilemma of how many hairs qualify a man as bearded. It 
is certainly part of this dilemma that has driven some of the judges of international 
criminal tribunals to say that ‘there is no numeric threshold of victims necessary to 
establish genocide’.41 Th e dilemma, however, is not avoided—but possibly accen-
tuated—by declaring that there is no numeric threshold, while insisting that a 
substantial part must be intended for destruction. Th is is so, as the notion of geno-
cide is thus made extremely nebulous.

Th ird, as a matter of plain language construction of a legal provision, article II 
of the Genocide Convention itself, as noted earlier, does not contain any qualifi er 
to the phrase ‘in part’. To then qualify that phrase in the Genocide Convention 
by adding ‘substantial’ in front of the phrase is nothing short of rewriting the 
Convention. In the nature of things this will be a substantial rewriting indeed. 
Th is point is perhaps more easily understood if it is considered to be just as wrong, 
in the context of an American domestic case, to delete that extra word in the con-
struction of the Proxmire Act, as it is if that absent word is read into the Genocide 
Convention in the context of an international case.

Finally, it is perhaps notable that in Kayishema and Ruzindana, the common 
judges of the Appeals Chambers of the ICTY and ICTR quarrelled with the char-
acterisation of genocide as ‘the crime of crimes’. Th e Appeals Chamber remarked 

40 Loc cit.

41 Kajelijeli (Judgment), supra, [ICTR Trial Chamber] para 809. See also Prosecutor v 

Kamuhanda (Judgment), supra, [ICTR Trial Chamber] para 628.
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that ‘there is no hierarchy of crimes under the Statute, and that all of the crimes 
specifi ed therein are “serious violations of international humanitarian law”, capa-
ble of attracting the same sentence’.42 Th e Appeals Chamber’s disagreement with 
the Trial Chamber is certainly curious, not the least because of the absence of any 
elaboration in the reasoning in this regard, but also for the implicit view that pil-
laging of an institution dedicated to works of art—being a war crime provided 
for in article 3(d) of the ICTY Statute—ranks as equal to the crime of genocide 
defi ned by its requirement of intent to destroy a group in whole or in part. Be 
that as it may, the Appeals Chamber’s pronouncement that genocide ought not be 
viewed as ‘the crime of crimes’ eff ectively undermines the idea that nothing less 
than intent to destroy a ‘substantial’ part of a group is suffi  cient to ground a con-
viction for genocide. Th is is so for the simple reason that it is hard to see the point 
of insisting on the element of intent to destroy a ‘substantial part’, if genocide is 
seen as no more serious than any other international crime which does not require 
the intent to destroy a substantial part of any population.

In this debate, however, there are some notable commentators who disagree 
with the theory of intent to destroy ‘substantial’ part. One of them is Bill Schabas. 
According to him, the killing of one member of the protected group would sup-
port a count of genocide, provided the killing was done with the genocidal intent.43 
I concur with Professor Schabas. 

While the drafters of the ICC Elements of Crimes44 have not entirely put this 
debate to rest, although they do settle it more closely on the side of those who 
disagree with intent to destroy a ‘substantial’ part. In the Elements of Crime of 
genocide the following elements are indicated in respect of killing:
1. Th e perpetrator killed one or more persons.
2. Such person or persons belonged to a particular national, ethnical, racial or 

religious group.
3. Th e perpetrator intended to destroy, in whole or in part, that national, ethni-

cal, racial or religious group, as such.
4. Th e conduct took place in the context of a manifest pattern of similar con-

duct directed against that group or was conduct that could itself eff ect such 
destruction.

Elements 2 to 4 are identical in respect of each of the fi ve acts of genocide. While 
Element 1 clearly indicates that the commission of a proscribed genocidal actus 

reus against one person is suffi  cient to ground a crime of genocide from the per-
spective of one perpetrator, Element 4 quickly compounds that legal equation by 
indicating that the act of the perpetrator needs to take place ‘in the context of a 
manifest pattern of similar conduct directed against the group’. In this connec-
tion, Element 4 is of doubtful validity, as it is a veritable amendment to the terms 

42 Prosecutor v Kayishema and Ruzindana, supra, [ICTR Appeals Chamber] para 367.

43 Schabas, Genocide in International Law, supra, p 234.

44 Doc No ICC-ASP/1/3.
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of article II of the Genocide Convention as re-enacted in article 6 of the ICC 
Statute, and is arguably inconsistent with the relevant provision of the Statute.45 
Nevertheless, the requirements of Element 4 do not come close to endorsing the 
theory of destruction of a substantial part. Th is is because the phrase ‘in the con-
text of ’ is explained to ‘include the initial acts in an emerging pattern.’ In the con-
text of genocide, this is certainly less than a substantial part.46

Perhaps the push to read the Genocide Convention as requiring destruction 
or intended destruction of a ‘substantial’ part comes from concerns about dilut-
ing the experiences of people who have actually suff ered the destruction of a sub-
stantial part of their group, such as happened to Jewish people in Nazi occupied 
Europe during WWII and to Tutsis in Rwanda in 1994. Th is is entirely under-
standable. But there are two alternative arguments to be made in favour of still 
recognizing that genocide has occurred, although the destruction or intended 
destruction has not been of a substantial part. First, it would seem that the enor-
mity of the numbers of human destruction suff ered by Jewish people in Europe 
during WWII and Tutsis in Rwanda would be enhanced rather than dimin-
ished when compared to instances of genocide involving far lesser destruction 
of lives. But, perhaps, more importantly, any plan of genocide is a plan that must 
directly galvanize the international community into immediate preventive action, 
as a matter of extreme urgency. It is dangerous then to hold at bay the poignant 
devise of the genocide label that would trigger this rapid global response to stop 
a genocide in progress, until the destruction has become of a substantial part or 
until there is clear evidence of a plan to destroy a substantial part. In the end, it 
should be at least equally important to prevent a possible future genocide—or to 
arrest one as it occurred—though the evidence be unclear, as it is to preserve the 
memory of the fate of victims of a past, undeniable genocide.

Th e Eff ect of the Debate on the Concept of Rape as Genocide

Whatever the merits of the arguments for or against reading in ‘substantial’ part 
to the defi nition of genocide, the debate ought not perturb the conception of rape 
as genocide. Th is is because the debate has its greatest signifi cance in the sphere 
of the question of what constitutes the proper degree of genocidal intent. Th e 
debate does not really engage the ‘acts of genocide’ themselves, such as rape is. In 
other words, the concerns of those urging a need to read in ‘substantial’ part to the 
genocidal intent would be addressed if the accused possessed the intent to destroy 
a substantial part of the group to which the victim of rape belonged, though less 
than a substantial part of the group is actually destroyed. Neither does the debate 
raise an issue regarding the particular act to be employed to execute the intended 
destruction of the group or part thereof. Th at is to say, once there is the required 
level of genocidal intent, the manner of the intended destruction becomes irrel-

45 It is to be noted that article 9(3) of the ICC Statute requires that ‘Th e Elements of 

Crimes and amendments thereto shall be consistent with this Statute.’

46 See the Introduction to Article 6 (Genocide) in the ICC Elements of Crimes. 
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evant. Th us, the same genocide could be perpetrated by a combination of acts—
killings, rapes and other acts. Th ere is no requirement that it be shown that the 
accused intended to destroy the targeted group in part by raping a substantial part 
of the group.47

Joint Criminal Enterprise and Rape as Genocide

Responsibility for rape as an act of genocide is more directly established where the 
accused is found to have perpetrated the rape, or ordered or instigated its com-
mission. Often enough in genocide cases, however, the decision maker is faced 
with clear evidence of perpetration, ordering or instigation of killing as an act of 
genocide, without any evidence tending to show that the accused had perpetrated, 
ordered or instigated rape.

As seen earlier in Chapter 2, one instance of this dilemma is the Akayesu case 
itself.48 Although the accused was convicted of rape, that conviction was based on 
the fact that he had been heard clearly encouraging and ordering assailants to rape 
Tutsi women.49 In the instances where there had been no clear words from the 
accused suggesting the grant of licence to his subordinates, the Chamber had been 
reluctant to fi nd him criminally responsible for any ensuing rape. For purposes of 
the present discussion, it might assist to recall the following pronouncement illus-
trative of this reluctance:

In considering the role of the Accused in the sexual violence which took place and 

the extent of his direct knowledge of incidents of sexual violence, the Chamber 

has taken into account only evidence which is direct and unequivocal. Witness 

H testifi ed that the Accused was present during the rape of Tutsi women outside 

the compound of the bureau communal, but as she could not confi rm that he was 

aware that the rapes were taking place, the Chamber discounts this testimony in 

its assessment of the evidence. Witness PP recalled the Accused directing the 

Interahamwe to take Alexia and her two nieces to Kinihira, saying “Don’t you 

know where killings take place, where the others have been killed?” Th e three 

women were raped before they were killed, but the statement of the Accused 

does not refer to sexual violence and there is no evidence that the Accused was 

present at Kinihira. For this reason, the Chamber also discounts this testimony 

in its assessment of the evidence.50

47 Notably, in Prosecutor v Krstić, supra, at para 32, the ICTY Appeals Chamber wrote 
that ‘the off ence of genocide does not require proof that the accused chose the most 
effi  cient method to accomplish his objective of destroying the targeted part.’

48 Prosecutor v Akayesu, supra, paras 422, 452, 706 and 731–733.

49 He had been heard saying to the assailants, ‘Never ask me again what a Tutsi woman 
tastes like;’ and ‘you should fi rst of all make sure that you sleep with this girl’ refer-
ring to a Tutsi woman whom he had ordered his subordinates to kill. Akayesu, supra, 
paras 422 and 452. 

50 Akayesu, supra, para 451.
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We had also seen in Chapter 2 the similar reluctance of another ICTR Chamber 
in Kajelijeli, which had declined to fi nd the accused guilty of the rapes of Tutsi 
women committed as part of that order to exterminate, notwithstanding that 
the Trial Chamber found that the accused had ordered assailants to extermi-
nate Tutsis.51 As already noted elsewhere,52 this was because the accused had not 
ordered the assailants to commit the collateral crime of rape. As was noted earlier, 
the Chamber had concluded as follows:

[…] After careful consideration of the evidence presented at trial the Chamber 

is convinced that Witness GDT was raped by members of the Interahamwe on 

7 April 1994 in Susa secteur, Kinigi Commune. It is not in contention that the 

Accused was not present at the scene of the rape of GDT. Th e Chamber fi nds, 

by a majority, Judge Ramaroson dissenting, that the Prosecution did not prove 

that the Accused issued a specifi c order to rape or sexually assault Tutsi women 

in Susa secteur, Kinigi Commune on that day.53

One theory of criminal responsibility which becomes relevant in these instances 
is the theory of joint criminal enterprise. At the ICTR and ICTY, that theory 
has been construed into the jurisprudence as part of the notion of commission, as 
provided for under article 6(1) of the ICTR Statute and article 7(1) of the ICTY 
Statute.54 Th e doctrine has been pronounced upon in a number of cases reaching 
the Appeals Chamber of the ICTY.55 Th e notion was originally discussed by that 
Chamber in Prosecutor v Tadić ( Judgment).56 

Th e development of the law of joint criminal enterprise and its manner of 
application have already been discussed in Chapter 2 above and need not be 
repeated. It suffi  ces only to say here that the concept of joint criminal enterprise 
is a useful method in the prosecution of rape as an act of genocide, where the 
evidence is clear that the accused planned, ordered or instigated other acts of 
genocide, although there is no apparent evidence that he ordered rape as an act of 

51 Prosecutor v Kajelijeli, supra, para 907; see also paras 823, 825, 833, 836, 842, 856, 897, 
899, 904, 905.

52 See pp 102–103, supra.

53 Ibid, para 681. See also paras 682, 683, 920, 923, 924, 936–938.

54 Article 6(1) and article 7(1) respectively of the ICTR and the ICTY Statutes com-
monly provided as follows: ‘A person who planned, instigated, ordered, committed 
or otherwise aided and abetted in the planning, preparation or execution of a crime 
referred to in articles 2 to 5 of the present Statute, shall be individually responsible 
for the crime.’ 

55 See Prosecutor v Tadić (Judgment) 15 July 1999 [ICTY Appeals Chamber], paras 
185 et seq; Prosecutor v Furundžija, supra, paras 115–120; Prosecutor v Delalić & Ors, 

supra, [ICTY Appeals Chamber], paras 343, 365–366; and Prosecutor v Milutinović, 

Šainović & Ojdanić (Decision on Dragoljub Ojdanić’s Motion Challenging Jurisdiction–

Joint Criminal Enterprise), supra, [ICTY Appeals Chamber].

56 Prosecutor v Tadić (Judgment), supra.
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genocide. Th is is the case, notwithstanding that it might be harder to employ that 
device under the ICC Statute than it might be under the ICTR/ICTY models.

Conclusion

Th e jurisprudence of the International Criminal Tribunal for Rwanda which 
determined rape as an act of genocide has been widely received into the annals of 
international criminal law with little debate. Th e absence of controversy with the 
proposition itself belies the diffi  culty surrounding the question in other respects. 
Among them is the question relating to the debate on whether it must be shown 
that the accused possessed the intent to destroy at least a substantial part of a pro-
tected group. While this debate is often thought to engage the question of the 
mass of the victims against whom acts of genocide had been actually committed, 
the debate really only engages the element of intent to commit genocide and not 
the actus reus of genocide. Th at being the case, the conception of rape as an act 
of genocide is largely spared the implications of this debate. Consequently, rape 
may continue to be conceived as an act of genocide, even though it has not been 
shown that a substantial part of a given group had been victims of acts of geno-
cide—including rape itself.

In the next Chapter, we will consider the question of sexual violence as the 
war crime of terrorism, particularly viewed from the perspective of the mental ele-
ment for the crime of terrorism. 
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