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Epilogue

Summary of the Study

Th e foregoing exercise has been an exploration of ways in which international law 
could be improved with a view to adapting it better for the protection of women 
from sexual violence during armed confl icts. Th e chief aim, of course, is to deny 
impunity to those who commit such crimes. Th e present study began with an 
attempt, made in chapter 1, at understanding the prevalence of evil during armed 
confl icts. Although the main focus of the study is evil in the nature of sexual vio-
lence during armed confl icts, the exercise began with a review of some plausible 
explanations for evil-doing in armed confl icts, as a general phenomenon. From 
there, we zeroed in on the reasons for the particular brand of evil that women are 
made to endure during armed confl icts—i.e. sexual violence. Th at manner of pro-
ceeding was inspired by the belief that a general and wider inquiry into evil-doing 
during armed confl icts aff ords a useful starting point for the study of sexual vio-
lence as a particular brand of evil. 

In exploring the nature and causes of evil, much reliance was placed on the 
theories propounded in fi elds of humanities cognate to law, such as philosophy, 
sociology and psychology, in hopes that a multi-disciplinary appreciation of the 
nature of evil off ers a sounder understanding of the phenomenon of evil-doing. 

In the general review of the causes of evil-doing, we explored whether evil-
doing results from situational circumstances of the perpetrators or their predis-
position to do evil, or both. In this regard, we explored the works of renowned 
thinkers like Hannah Arendt, Zygmunt Bauman, Stanley Milgram, Jean-Paul 
Sartre, Philip Zimbardo and others, for what insights they may off er to interna-
tional law in its eff orts to contain evil-doing during armed confl icts.

In the review of the explanations for sexual violence during armed confl icts, 
we explored the more familiar theories, such as the theory of opportunism and 
theory of sexual violence as a deliberate weapon of war. We also reviewed the less 
familiar theories such as sexual violence as an evolutionary tactic, as well as the 
theory of connivance and condonation of sexual violence during armed confl icts.

In chapter 2, we began to see in earnest how these theories might assist in 
improving the international law, so as to make it better able to protect women 
during armed confl icts. We examined the shortcomings of international law as 
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regards the responsibility of a superior occasioned by crimes committed by his 
subordinates. As it is, international law imposes upon superiors a responsibility to 
prevent and to punish the commission of crimes. Regrettably, the responsibility 
of a superior to prevent the commission of crimes—including the crime of sexual 
violence during armed confl ict—is not engaged unless it is shown that the supe-
rior knew or ought to have known that the subordinate in question was commit-
ting or was about to commit the crime. 

It is submitted that in view of the prevalence of sexual violence against women 
during armed confl icts, the responsibility to prevent must require more from the 
superior. It must require the superior to put in place reasonable measures aimed 
at preventing the commission of sexual violence during armed confl icts. Such an 
obligation will assist in denying impunity to superiors who may have an inclina-
tion or tendency to connive at or condone the commission of sexual violence by 
subordinates.

Also explored are ways in which the duty to punish could be improved 
through interpretation of the underling norm. Here, it is noted that the law is not 
clear as regards whether a superior is under an obligation to punish a subordinate 
who committed a crime prior to the superior’s assumption of command. It is sug-
gested that if the purpose of international law is to prevent impunity, then there is 
an obligation on a superior to punish a subordinate who committed a crime prior 
to the superior’s assumption of command.

In chapter 3, it is argued that in the eff ort to achieve a legal framework which 
will contain the evil of sexual violence during armed confl icts, there is a need to 
devise a proper defi nition of rape in international criminal law. Th e part envisaged 
for such a defi nition in the calculus of criminal responsibility will include legal 
developments, in terms of procedure, which will prevent perpetrators of sexual 
violence during armed confl icts from enjoying impunity. Th is objective of criminal 
responsibility may be defeated if victims of sexual violence during armed confl icts 
are induced to refrain from participating in rape trials due to an unhealthy focus 
on their own conducts at the time of the crime. Th is may result from a defi nition 
of rape that unwittingly puts the victims on trial, by routinely focusing on whether 
or not they gave consent to the sexual acts. Th e focus of the defi nition should 
rather be on the coercive circumstances of the occasion, rather than whether the 
conduct of the victim could have amounted to consent or objection to the sexual 
act. A defi nition of rape which concentrates on the coercive circumstances of the 
occasion is more likely to achieve the ends of containment of sexual violence than 
one which routinely requires the Prosecution to prove that the victim did not give 
consent to the sexual act.

In chapter 4, we examined a certain debate regarding the defi nition of geno-
cide. Th at debate relates to whether conviction for genocide requires the pros-
ecution to prove that an accused possessed specifi c intent to destroy at least 
a substantial part of a protected group. While this debate is often thought to 
engage the question of the mass of the victims against whom acts of genocide 
had been actually committed, the debate really only engages the element of intent 
to commit genocide and not the actus reus of genocide. Th at is to say, the debate 
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does not require that the acts amounting to crime be committed against a sub-
stantial part of the protected group; it is rather that the perpetrator be seen to 
have intended the destruction of a substantial part. Consequently, the conception 
of rape as an act of genocide must largely remain unperturbed by the implications 
of this debate, as long as the requisite intent is established on the part of the per-
petrator. Hence, rape may continue to be conceived as an act of genocide, whether 
or not it had been shown that a substantial part of a given group had been victims 
of acts of genocide—including rape itself.

Still on specifi c intent, in international criminal law, one crime for which a 
specifi c intent is required is the crime of genocide. Th is is the intent to destroy in 
whole or in part a protected group as such. Recently, however, some judges have 
also attempted to interpret specifi c intent into the provisions relating to the war 
crime of terrorism. Th is approach comes from a certain construction of the defi ni-
tion of terrorism as ‘[a]cts or threats of violence the primary purpose of which is to 
spread terror among the civilian population’. Chapter 5 examines this attempt and 
its correctness. Th e concern here is that international law may be compromised 
in its eff ort to protect women better against sexual violence, if the veritable terror 
of sexual violence during armed confl ict is denied legal recognition as terrorism, 
simply because at the fore of the perpetrator’s state of mind is libidinal indulgence, 
rather than to spread terror among a civilian population. Th e question is examined 
whether it is reasonable to examine the purpose of the perpetrator’s act from the 
perspective of its eff ects as inducing terror in the mind of the victim.

Chapter 6 examines the utility of special characterisation of certain war crimes 
as ‘grave breaches’, according to whether those crimes were committed during 
international armed confl icts rather than in internal armed confl icts. Again, this is 
a discussion with serious implications for the war crime of sexual violence. Issue 
is taken with an outcome which would recognise the characterisation of sexual 
violence against women as ‘grave’ if they are committed in international armed 
confl icts, whereas the same off ences are denied such a characterisation if they are 
committed in internal armed confl icts. 

Chapter 7 deals with a situation in which well-intentioned enthusiasm by 
international judges and prosecutors to advance international law outside the 
boundaries of legislation may mask stark and serious lacunae in the law, or casus 

omissus, the correction of which is better done through legislation. Such is the case 
with forced marriage. To use the guise of war to impose a conjugal relationship 
upon a woman against her will is a highly immoral conduct that international law 
ought rightly to punish as a crime against humanity or war crime. Th is, however, 
is only a statement of legal aspiration—lex ferenda. It is insuffi  cient to make the 
conduct an international crime accepted by states as such.

According to some view, there is no lacuna relating to forced to marriage, 
since the off ence of forced marriage is suffi  ciently addressed by the prohibition 
against sexual slavery and other enslavement crimes already provided in inter-
national criminal law as crimes against humanity. In that case, it may then be 
said that there is no gap in international law in relation to protection of women 
from the evil of forced marriage. But if that view is incorrect and a gap is truly 
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seen to exist in relation to legal protection against forced marriage during armed 
confl icts, that gap is not suffi  ciently covered by a denial of its existence, because 
it is possible to conjure up a judge-made construction that avoids inquiring into 
the existence of the gap. In chapter 8, it is urged that prosecution of sexual vio-
lence committed during armed confl icts ought to form a central plank in all tran-
sitional justice initiatives in post-confl ict societies. Such eff orts must target not 
only sexual crimes which directly form part of the system crimes typically asso-
ciated with armed confl icts, such as genocide, crimes against humanity and war 
crimes; but also sexual crimes indirectly associated with the armed confl ict, in the 
sense that the perpetrators took advantage of the war-inspired diversion of the 
security forces to commit the crimes. Finally, in chapter 9, the normative basis of 
reparation is explored. In doing so, the traditional fault-basis of reparation is not 
rejected. Quite the contrary, its importance is stressed in the deserving cases. It is 
nevertheless urged, in the end, that inspiration be derived from domestic jurisdic-
tions, where the no-fault scheme has largely evolved as a government-sponsored 
back-up mechanism that ensures that the victim of violent crime will receive some 
compensation, rather than go wholly without, in those instances in which the 
off ender is either unable or unavailable to make reparation. 

A Note of Optimism

In the fi nal analysis, we have seen the pervasive presence of the evil of sexual vio-
lence during armed confl icts over the years, since time immemorial. Th ere is as yet 
no evidence tending to show any abatement to the trend. Th e question thus arises 
as to the prospect of eradication or containment of the problem in the future. 

Certainly, the long history of the problem of the pervasive presence of the evil 
of sexual violence during armed confl icts, its perennial nature and its variegated 
aetiology sadly combine to dampen optimism in any prognosis for future abate-
ment. We have already seen in this combination of factors a few considerations 
that help to explain the pervasiveness and longevity of this problem. Not to be 
excluded from these factors is the initial view expressed long ago by Cicero that 
‘silent enim leges inter arma’ [law is silent in war].1 Th is alone should suffi  ciently 
explain the culture of savagery of the ancient wars during the era of Cicero. A 
regular feature of such savagery was sexual violence against women during armed 
confl icts of the age. We recall the observations of Tacitus regarding the mayhem, 
the plunder and the rapes of women during the siege of Cremona: ‘Composed as 
the army was of citizens, allies, and foreign troops, diff ering widely in language 
and customs, the objects of the soldiers’ greed diff ered also. But while their views of 
what was right might vary, they all agreed in thinking nothing wrong.’ Eventually, 
the international community embarked upon a course away from the views of 
war and law according to Cicero. Th e need was seen to regulate wars. Prominent 

1 Marcus Tullius Cicero, Pro Milone 16 (N H Watts translation) 5th edn [New Haven: 
Harvard University Press], IV:11. See also <www.thelatinlibrary.com/cicero/milo.
shtml>.
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among the early eff orts in this regard were those of Henri Dunant, inspired by 
the battle of Solferino, and his partly inspired International Committee of the 
Red Cross.2 Th ese eff orts resulted in early regulatory eff orts on the international 
stage, albeit, tentative at the early stages. Notable among these were the Geneva 
Convention 1864; the Hague Regulations Respecting the Laws and Customs of 
War on Land (annexed to the Hague Convention 1907 Respecting the Laws and 
Customs of War on Land); and the Geneva Conventions 1949.

Regrettably, however, there were little or no internationally standardised 
enforcement mechanisms to make readily and uniformly realisable the ambitions 
of these instruments. Not even the prosecutions of war criminals of World War II 
in Germany and the Far East were directly founded on jurisdiction located in any 
of these instruments. One notes, for instance, the still lingering debate on whether 
even the humanitarian norms of the Geneva Conventions 1949 created criminal 
off ences such as satisfi ed the rule of legality.3 And, as old habits die hard, the cul-
ture of martial violence against women continued unabated. 

Enforcement of the norms created in these international instruments was 
left wholly within the domestic enforcement domain of States. Enforcement thus 
depended upon the volition and ability of each State to recognise the civilised 
merits of these norms and legislate them into domestic law. Particularly notable is 
the obligation on States to incorporate only part of the range of the norms created 
in the instruments adopted at the international level. For instance, the Geneva 
Conventions Act (1960) of Nigeria gave Nigerian courts jurisdiction to prosecute 
only the ‘grave breaches’ provisions of the Geneva Conventions of 1949—being 
articles 50, 51, 130 and 147 respectively of the First, the Second, the Th ird and 
the Fourth Conventions. Th is limited incorporation leaves out all other norms 
prescribed in the Geneva Conventions 1949. Notably left out are the norms rec-
ognised in article 3 common to the Geneva Conventions: and they are the only 
provisions of the Geneva Conventions that apply as such to armed confl icts not of 
an international character. Th e signifi cance of the exclusion of common article 3 
from the scheme of domestic incorporation is immediately obvious as regards the 
pervasiveness of sexual violence against women in armed confl icts. Th is is consid-
ering that armed confl icts not of an international character account as much, if not 
more, for the sexual violence against women in armed confl icts. Yet this limited 
incorporation is precisely what the Geneva Conventions themselves require.4

2 See Chile Eboe-Osuji, ‘Genocide, Justice and the Forensic Sensibilities of the 
International Committee of the Red Cross’ Chinese Journal of International Law 
(2006) Vol 5, No 1, p 149.

3 See Cassese, International Criminal Law, supra, pp 50–53; and Mettraux, supra, p 52.

4 For instance, article 49 of the First Geneva Convention provides as follows: ‘Th e 
High Contracting Parties undertake to enact any legislation necessary to provide 
eff ective penal sanctions for persons committing, or ordering to be committed, any 
of the grave breaches of the present Convention defi ned in the following Article.’ 
See also similar provisions in articles 50, 129 and 146 respectively of the Second, 
Th ird and Fourth Geneva Conventions.
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Certain deleterious attitudes towards women were compounded by the impe-
tus towards violations such as was fostered by the absence of standardised inter-
national enforcement mechanisms in the international instruments of yesteryears. 
Prominent among these attitudes was, as we saw in Chapter 1, that women, along-
side other chattels, were viewed as prizes and booties to be won willy-nilly by vic-
torious warriors.

All of these would undoubtedly have helped sow an early seed of a free-for-
all attitude towards sexual violence against women during armed confl icts. It thus 
explains its pervasiveness in the early periods. And such pervasiveness in the early 
periods would no doubt have assisted in the entrenchment of an enduring culture 
of the violations in the later years that has endured until the contemporary time. 

Nevertheless, it is entirely possible to contain the evil of sexual violence in 
future armed confl icts. In this regard, it helps to recall that there was a time when 
the evil of slavery of Africans and disenfranchisement of women also looked insur-
mountable. But with a strong resolve from the international community, aided by 
the unrelenting encouragement of committed individuals with passion or exper-
tise or both in the subject matter, it has been possible to contain slavery and largely 
pave the way for women’s suff rage in most places around the world.

Useful foundations of hope have been laid in the plains of international crim-
inal law, such as ought to assist the development of international criminal law in a 
manner that should bring greater sensitivity to the need to contain sexual violence 
against women. Such foundations include the following: consistent proscription 
of acts of sexual violence in every modern instrument of international criminal 
law from the Statutes of ad hoc international criminal tribunals to the Statute of 
Rome; the eff orts of pressure groups who constantly remind international pros-
ecutors to ensure prosecution of these crimes; the need to ensure ‘a fair represen-
tation of female and male judges’ on the Bench of the International Criminal 
Court;5 and the need to ensure that there is expertise on the Bench of the ICC 
on the subject of violence against women, by requiring States Parties to take such 
expertise into account when electing judges.6

It is also a positive development that there now appears a signifi cant schol-
arly interest in the subject of international law and sexual violence against women 
during armed confl ict. Such interest includes the present one, the aims of which 
encompasses the articulation of the aetiology of sexual violence against women 
during armed confl ict, as a matter to be thoroughly understood in all its emana-
tions (including from the perspective of the policy of connivance or condonation) 
as part of the attempt to fashion adequate legal responses to the problem. 

With these eff orts, among many existing and yet to be conceived ones, there 
is optimism about the prospects of containing the evil of sexual violence against 
women during armed confl icts.

5 See article 36(8)(a)(iii) of the ICC Statute.

6 See article 36(8)(b) of the ICC Statute.
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