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 Municipal Law

 Treaties – Jurisdiction Civil
Decision of Supreme Court Decision on the ‘Revocation of Disposition 
 Imposing Corporate Tax’
Supreme Court Decision 2013Du7711 (decided on 26 March 2015)

 Issues
One of the main legal issues in this case is the applicability of the Korea– 
Germany Tax Treaty and the tax rate applicable towards dividend income ac-
crued in the source country (Korea), in the event a German based corporation 
is not liable for tax in the residence country (Germany).

 Judgment
The Court ruled as follows:

A tax treaty is purported to apply to any person who is generally liable 
to pay tax in the country of domicile by reason of his/her address, resi-
dence, place of headquarters or main office, or any other criterion of a 
similar nature, and as such, any person who is not generally liable to pay 
tax in the country of residence is not subject to the application of the 
treaty with respect to income that he/she earned in the source coun-
try, as a matter of principle …. [E]ven if the fiscally transparent entity 
falls under a “foreign corporation” in accordance with Korean corporate 
tax law but is not subject to general taxation, such as corporate income 
tax according to German tax law, it cannot be deemed as a corporation 
under the Korea–Germany Tax Treaty. Thus, with respect to dividend 
income earned in Korea (the source country), the limited tax rate of 
15% is only applicable in accordance with Article 10(2) Item b under the 
Korea–Germany.

* Kyung Hee University, Korea.
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 Comment
The Korea–Germany Tax Treaty states that a tax treaty is applicable to any per-
son who is generally liable to pay tax in the country of residence. But this treaty 
does not stipulate provisions on the applicability as a resident in the case of 
the so-called fiscally transparent entity, in which its constituent partner rather 
than the entity itself pays taxes on income deriving from the entity’s activ-
ity. Therefore, the Court confirmed in this case that the Korea–Germany Tax 
Treaty is not applicable to the entity to the extent that its constituent partner 
does not pay German tax on income earned in the source country.

 State Responsibility

 Treaties – Jurisdiction – Human Rights
Decision of Supreme Court concerning ‘Damages’
Supreme Court Decision 2013Da208388 (decided on 11 June 2015)

 Facts
The plaintiff, who was born in Japan in 1943 as a national of Korea, became 
a naturalized Japanese citizen and lost Korean nationality in 2006. In 1975, 
when he/she was a college student, the plaintiff was arrested without a war-
rant and was detained by the investigators of the Korean Central Intelligence 
Agency, an institution affiliated with Korean government (Defendant). His/her 
trial ran for three years on charges of espionage under the National Security 
Act, and during this trial he/she was detained for one and a half years. The 
Supreme Court finally remanded the case on grounds of insufficient evidence 
other than the plaintiff ’s confession, and the plaintiff was released. In 2010, 
the Truth and Reconciliation Commission of Korea confirmed that the Korean 
Central Intelligence Agency unlawfully detained the plaintiff for a prolonged 
period subjected to cruel and inhumane treatment. But as the defendant failed 
to take any affirmative action in spite of the Commission’s finding, the plaintiff 
brought a lawsuit for State compensation. The defendant responded that such 
an action was unlawful because the plaintiff is an alien and State compensa-
tion was only applicable in cases where a mutual guarantee with a correspond-
ing nation existed. In addition, the defendant argued that in any event, the 
statute of limitations had run.

 Issues
One of the main legal issues was the standard for determining whether a mu-
tual guarantee exists as stipulated in Article 7 of the State Compensation Act, 
and whether such a mutual guarantee exists between Korea and Japan.
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 Judgment
The Supreme Court decided as follows:

With a view to preventing any disadvantages to which the Republic of 
Korea may be unilaterally put and promoting equity in international rela-
tions, Article 7 of the State Compensation Act sets out as a prerequisite 
for an alien’s claim for State compensation…. Demanding that the cor-
responding nation’s prerequisites for an alien’s claim for State compensa-
tion be identical with, or even more lenient than, those of the Republic of 
Korea would result in an excessive restriction of an alien’s claim for State 
compensation. It might even have the irrational effect of making foreign 
countries refuse to protect Korean nationals. Nor would it sit well with to-
day’s realities featuring frequent international exchanges. In this regard, 
it is reasonable to deem foreign prerequisites to have met the mutual guar-
antee requirement under Article 7 of the State Compensation Act, so long 
as: (a) the respective prerequisites for a State compensation claim in Korea 
and the foreign country are not manifestly disproportionate; (b) the foreign 
prerequisites are not excessively onerous overall than those of Korea; and 
thus (c) the foreign prerequisites hardly entail any substantive difference in 
major aspects. It is sufficient to recognize mutual guarantee by comparison 
of pertinent prerequisites based on such sources as foreign statutes, prec-
edents, and custom…. [A] treaty does not necessarily have to be in place 
with the corresponding nation. Even in the absence of a concrete case in 
which the corresponding nation has recognized the State compensation 
claim of a Korean national, it is sufficient to have the expectation of rec-
ognition of such a claim.

 Comment
As the plaintiff was a Japanese national who claimed for State compensation 
for damages inflicted through the unlawful performance of official duties by a 
public official of Korea, the court should first review whether a mutual guaran-
tee exists between the Republic of Korea and Japan. And the Court held that 
such a mutual guarantee exists between the two States.

 International Agreements
Free Trade Agreement between the Republic of Korea and Canada

– Signed on 22 September 2014 in Ottawa, Canada
– Entered into force on 1 January 2015 (Treaty No. 2216)
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 Brief Description

– Consistent with Article xxiv of gatt 1994 and Article v of gats, the Parties 
agree to establish a free trade zone in accordance with the provisions of this 
Agreement.

– Article 2.3-2, Tariff Elimination except as otherwise provided in this 
Agreement, each Party shall progressively eliminate its customs duties on 
 originating goods in accordance with its Schedule to Annex 2-D and not-
withstanding Article 2.3, a Party may impose an agricultural safeguard mea-
sure in the form of a higher import duty.

– Each Party shall accord to service, service providers, investment and inves-
tors of the other Party with national treatment and treatment no less favor-
able than that it accords.

Agreement for Cooperation on Climate Change between the Government 
of the Republic of Korea and the Government of the People’s Republic of 
China

– Signed on 29 January 2015 in Beijing, China
– Entered into force on 28 February 2015 (Treaty No. 2223)

 Brief Description of the Purpose and Content of the Agreement
It is adopted with a purpose to strengthen bilateral dialogue and cooperation 
regarding international negotiations on climate change, and promote joint co-
operative projects to combat climate change.

– To strengthen bilateral dialogue and cooperation on climate change nego-
tiations including implementation of the un Framework Convention on 
Climate Change.

– To facilitate and coordinate the implementation of this Agreement, the Par-
ties shall establish a Joint Committee on Climate Change Cooperation.

– The Parties shall bear the expenses to be incurred in conjunction with the 
implementation of the cooperative programs and projects between govern-
ment agencies or institutes under this Agreement on the basis of equality, 
subject to the availability of resources and in accordance with the appli-
cable national laws and regulations of each Party.

Maritime Labor Convention 2006

– Signed on 23 February 2006 in Geneva, Switzerland
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– Entered into force on 20 August, 2013
– Entered into force on 9 January 2015 (in Republic of Korea)

 Brief Description of the Purpose and Content of the Agreement

– This convention applies to ships, whether publicly or privately owned, ordi-
narily engaged in commercial activities, other than one which navigate ex-
clusively in inland waters or waters within or closely adjacent to, sheltered 
waters or areas where port regulations apply.

– Each member shall satisfy itself that the provisions of its laws and regula-
tions respect, in the context of this Convention, the fundamental rights of 
freedom of association and the effective recognition of the right to collec-
tive bargaining, the elimination of all forms of forced or compulsory labor, 
the effective abolition of child labor and the elimination of discrimination 
in respect of employment and occupation.

– Every seafarer has the right to a safe and secure workplace that complies 
with safety standards, right to fair terms of employment and right to decent 
working and living conditions on board ship.

– The employment, engagement or work of seafarers under the age of 18 
shall be prohibited where the work is likely to jeopardize their health or 
safety. The types of work in concern shall be determined by national laws 
or regulations or by the competent authority, after consultation with the 
ship  owners’ and seafarers’ organizations concerned, in accordance with 
relevant international standards.

– The terms and conditions for employment of a seafarer shall be set out or 
referred to in a clear written legally enforceable agreement and shall be con-
sistent with the standards set out in the code and each member shall ensure 
that seafarers are paid for their services, the hours of work or hours of rest 
for seafarers are regulated, adequate leave, right to be repatriated.

Exchange of Notes between the Government of the Republic of Korea and 
the Office of the High Commissioner for Human Rights Permitting the Op-
eration of the Field-Based Structure of the Office of the High Commissioner 
for Human Rights in the Republic of Korea

– Signed on 22 May 2015 and exchange of notes in Geneva, Switzerland
– Entered into force 22 May 2015 (Treaty No. 2241)
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 Brief Description of the Purpose and Content of the Agreement

– The Convention on the Privileges and Immunities of the United Nations of 
13 February 1946 shall be applicable to the ohchr’s Field-based Structure, 
as part of the United Nations.

– The relevant authorities of the Government shall take all appropriate mea-
sures to ensure the security and protection of the premises of the Field-
based Structure.

– The Government, in accordance with the relevant United Nations principles 
and practices and the present exchange of notes, shall respect the  freedom 
of expression of all participants of meetings, seminars, training courses, 
symposiums, and workshops organized by the Field-based  Structure, to 
which the Convention shall be applicable.

– The Government shall take all necessary measures, without undue delay, to 
facilitate the entry into and exit from, and movement.

– Without prejudice to the privileges, immunities, and facilities accorded by 
the present exchange of notes, it is the duty of all persons enjoying such 
privileges, immunities, and facilities to observe the laws and regulations of 
the Host Country.

Agreement for Cooperation between the Government of the Republic of 
 Korea and the Government of the United States of America concerning 
Peaceful Uses of Nuclear Energy

– Signed on 15 June 2015 at Washington, d.c., usa
– Entered into force on 25 November 2015 (Treaty No. 2262)

 Brief Description of the Purpose and Content of the Agreement

– It is confirmed that the Treaty on the Non-Proliferation of Nuclear Weapons, 
done on 1 July 1968, to which the Republic of Korea and the United States of 
America are parties, is the cornerstone of the global nuclear nonprolifera-
tion regime and reaffirming their desire to promote universal adherence to 
the npt.

– The Parties shall confirm related cooperation process and facilitating routes 
to enhance cooperation in the areas of reliable nuclear fuel supply, spent 
fuel management, and storage and retransfers.
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– The Parties shall form a High Level Bilateral Commission to facilitate the 
Parties’ strategic cooperation and dialogue regarding areas of mutual inter-
est in peaceful nuclear cooperation.

– The 1972 Agreement shall terminate on the date this Agreement enters into 
force and nuclear material, moderator material, equipment and compo-
nents subject to the 1972 Agreement shall become subject to this Agreement 
upon its entry into force and shall be considered to have been transferred 
pursuant to this Agreement.

Free Trade Agreement between the Government of the Republic of Korea 
and the Government of the People’s Republic of China

– Signed on 1 June 2015 in Seoul
– Entered into force on 20 December 2015 (Treaty No. 2269)

 Brief Description of the Purpose and Content of the Agreement

– Consistent with Article xxiv of gatt 1994 and Article v of gats, the Parties 
hereby establish a free trade zone.

– Each Party shall facilitate and liberalize by progressively reducing or elimi-
nating its customs duties on originating goods of the other Party in accor-
dance with its Schedule to Annex 2-A.

– Each Party shall accord to service, service providers, investment and inves-
tors of the other Party with national treatment and treatment no less favor-
able than that it accords.

– The Parties shall enhance cooperation in agriculture, forestry, steel industry, 
smes, telecommunication, government supply, energy, resources, etc.

Free Trade Agreement between the Government of the Republic of Korea 
and the Government of the Socialist Republic of Viet Nam

– Signed on 5 May 2015 at Hanoi
– Entered into force on 20 December 2015 (Treaty No. 2270)

 Brief Description of the Purpose and Content of the Agreement

– Except as otherwise provided for in this Agreement, each Party shall pro-
gressively reduce or eliminate its customs duties on originating goods in ac-
cordance with its Schedule.
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– Each Party shall accord to service, service providers, investment and inves-
tors of the other Party with national treatment and treatment no less favor-
able than that it accords.

United Nations Convention against Transnational Organized Crime

– Adopted on 15 November 2000 in New York, usa
– Entered into force on 29 September 2003
– (in Republic of Korea) Entered into force on 5 December 2015

 Brief Description of the Purpose and Content of the Agreement

– This Convention shall apply, except as otherwise herein, to the preven-
tion, investigation and prosecution of transnational organized criminal  
groups.

– Each State party shall adopt such legislative and other measures as may be 
necessary to establish as criminal offences, when involved in an organized 
criminal group, money-laundering, corruption, illicit trafficking are com-
mitted intentionally.

– State Parties shall adopt, to the greatest extent possible within their domes-
tic legal system, such measures as may be necessary to enable confiscation 
of proceeds of crime derived from offences covered by thins Convention 
or property the value of which corresponds to that of such proceeds and 
property, equipment or other instrumentalities used in or destined for use 
in offences covered by this Convention.

– States Parties shall afford one another the widest measure of mutual le-
gal assistance in jurisdiction, extradition, mutual legal assistance, joint 
investigations.

– Each State Party shall take appropriate measures within its means to pro-
vide assistance and protection to victims of offences covered by this Con-
vention, in particular in cases of threat of retaliation or intimidation and 
shall establish appropriate procedures to provide access to compensation 
and restitution for victims of offences covered by this Convention.

Free Trade Agreement between the Republic of Korea, of the One Part, and 
the European Union and Its Member States, of the Other Part

– Signed on 6 October 2010 in Brussels, Belgium
– Entered into force on 13 December 2015 (Treaty No. 2263)
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 Brief Description of the Purpose and Content of the Agreement

– This agreement is to establish a free trade area in accordance with Article 
xxiv of the General Agreement on Tariffs and Trade 1994 and Article v of 
the General Agreement on Trade in Services to liberalize and facilitate trade 
in goods, services and investment between Parties.

– Each Party shall eliminate its customs duties on originating goods of the 
other Party in accordance with its Schedule and enhance cooperation in the 
non-tariff measures on goods from the application of a Party’s regulation in 
the areas of electronics, motor vehicles and parts, pharmaceutical products 
and medical devices and chemicals.

– Each Party shall accord to service, service providers, investment and inves-
tors of the other Party with national treatment and treatment no less favor-
able than that it accords and prohibit market restricted access.

– The parties shall achieve an adequate and effective level of protection and 
enforcement of intellectual property rights particularly in copyright, the 
rights related to patents, trademarks, service marks, designs, layout- designs 
(topographies) of integrated circuits, geographical indications, plant variet-
ies and protection of undisclosed information.

– Recognizing the right of each Party to establish its own levels of environ-
mental and labor protection, and to adopt or modify accordingly its rele-
vant laws and policies, each Party shall seek to ensure that those laws and 
 policies provide for and encourage high levels of environmental and labor 
protection, consistent with the internationally recognized standards or 
agreements and shall strive to continue to improve those laws and policies.

– Establishing the Committee on Outward Processing Zones (opz) on the 
Korean Peninsula in accordance with Annex iv of the Protocol concern-
ing the Definition of ‘Originating Products’ and Methods of Administrative 
Cooperation and at the request of the applicant authority, the requested 
authority shall inform to it whether good imported or exported from the 
territory of one of the Parties have been properly imported or exported into 
the territory specifying the customs procedure applied to the goods.

Articles of Agreement of the Asian Infrastructure Investment Bank

– Adopted on 22 May 2015 in Singapore/People’s Republic of China
– Entered into force on 25 December 2015
– Entered into force on 25 December 2015 (Treaty No. 2274) (in Republic of 

Korea)
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 Brief Description of the Purpose and Content of the Agreement

– The purpose of the Bank is to create wealth and improve infrastructure con-
nectivity in Asia by investing in infrastructure and other productive sectors.

– Membership in the Bank shall be open to members of the International 
Bank for Reconstruction and Development or the Asian Development Bank.

– The Bank will be conducted through loan, capital stock, guarantee, and 
technical assistance.

– The principle office of the Bank shall be located in Beijing, People’s Republic 
of China.

– This Agreement shall enter into force when instruments of ratification ac-
ceptance or approval have been deposited by at least ten (10) Signatories 
whose initial subscriptions in the aggregate comprise not less than fifty (50) 
per cent of total of such subscription.
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