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 Human Rights

 Human Rights – Peaceful Assembly – Prior Notice – 
European Convention on Human Rights – European 
Court of Human Rights – osce Guidelines on Freedom of 
Peaceful Assembly

Public Prosecutor v. Yuneswaran a/l Ramaraj
Court: Court of Appeal
Date: 1 October 2015
Published: Malaysian Law Journal, 2015, Volume 6, p. 47.

 Facts
The Respondent Mr. Yuneswaran Ramaraj was prosecuted in his capacity as or-
ganizer of an unlawful assembly under the Peaceful Assembly Act 2012 (paa). 
The paa required inter alia, for the organizer of an assembly to notify the  police 
of an intended assembly, 10 days before the taking place of such an assembly. 
In this appeal, the issue before the Court of Appeal included the question of, 
whether the 10 days advance notice was a restriction of the constitutional right 
of assembly, which is provided for by Article 10(1) (b) of the Malaysian Federal 
Constitution and is a well-recognized right, internationally.

 Decision
The Court of Appeal examined whether the requirement of 10 days advance 
notice was in consonant with international standards. Firstly, the Court ex-
pressly recognized the freedom of assembly as an established right under in-
ternational human rights law. The Court then turned to examine the status 
of advance notices for peaceful assembly in the European Union. In particu-
lar, the Court underlined that Article 11 of the European Convention of Hu-
man Rights and Fundamental Freedoms protects the right to assembly, albeit 
not in an absolute manner. The Convention imposes certain restrictions on 
the exercise of this right. That said, the Convention does not provide for any 
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 requirement of advance notice. The Court then examined the position in sev-
eral other European countries, and found that the requirement of advance no-
tice was present in all surveyed countries, except in Sweden.

Having accepted that advance notice was consistent with international 
standards, the Court turned to examine whether the 10-day advance notice 
was acceptable. The Court examined the legislative intent, and found guidance 
from the Malaysian Parliament Hansard, where the Minister during the debate 
of the paa bill underlined that the osce, Guidelines on Freedom of Peaceable 
Assembly, Europe allows respective States to decide on a reasonable period of 
advance notice. The purpose of this is to allow adequate time for the relevant 
State authorities to make the necessary plan and preparation to satisfy their 
positive obligation.

The Court proceeded to examine three European Court of Human Rights 
(echr) decisions, a European Commission of Human Rights case, and a com-
munication examined by the un Human Rights Committee (unhrc).

The European Commission on Human Rights, in the case of Reassemblement 
Jurassien and Unite Jurassienne v. Switzerland found that the giving of a prior 
or advance notice is consistent with Article 11 of the European Convention on 
Human Rights. Similarly, in the three echr cases examined, Bukta & Other v. 
Hungary, echr Application No 25691/04, Eva Molnar v. Hungary, echr Appli-
cation No. 10346/05 and Sikba Polan, echr Application No. 10659/03 (Dec), the 
respective courts concluded that even though there is a possibility for spon-
taneous demonstrations, that is, a demonstration without prior notice, this is 
only acceptable in exceptional cases. The requirement of prior notice is con-
sistent with the right to freedom of peaceful assembly under Article 11 of the 
European Convention on Human Rights.

In the unhrc’s examination of the communication of Kivenmaa v Finland, 
Communication No 412/1990, the Committee found that a requirement to no-
tify the police of a demonstration, 6 hours prior to the demonstration may be 
compatible with the limitations laid down in Article 21 of the International 
Convention on Civil and Political Rights (iccpr). In all, the Court held that 
the imposition of the 10 days prior notice by the paa was in accordance with 
international norms and that it was constitutional.

 Amendment to the Malaysian Child Act in compliance 
with the 1989 Convention on the Rights of the Child

 Human Rights – un Convention on the Rights of the 
Child – Corporal Punishment – Child Protection

The 1989 Convention on the Rights of the Child (crc) prohibits the use of 
corporal punishment against a child. In 2006, the Committee on the Rights of 

Seokwoo Lee and Hee Eun Lee - 9789004344556
Downloaded from Brill.com05/19/2023 07:10:21PM

via free access



�94

<UN>

the Child in General Comment No.8 (2006), called upon States Parties to take 
“all appropriate legislative, administrative, social and educational measures to 
eliminate …” the corporal punishment against children.

Malaysia enacted the Child Act 2001 (Act 611) giving effect to its treaty obli-
gations under the crc, which was ratified in 1995. On 2 December 2015, in line 
with its obligations under the crc, the Malaysian Government introduced an 
amendment bill to the Child Act 2001. The amendment inter alia, proposes to 
abolish whipping of a child offender, focusing on enforcing community service 
for child offenders and improving child protection through the National Coun-
cil for Children and Child Welfare Teams. Further, the amendments called for 
an increase in fine from rm 20,000 to rm 50,000 for child abuse and neglect 
cases. The amendment was passed by the Malaysian Parliament on 4 May 2016.

 Criminal Law

 Human Rights – Extradition Treaty between the United 
States and Malaysia – Dual Criminality – Writ of 
Habeas Corpus

Amin Ravan v. Menteri Dalam Negeri & Ors.
Court: Federal Court
Date: 14 September 2015
Published: Malaysian Law Journal, 2015, Volume 5, p. 577.

 Facts
The appellant is an Iranian national who travelled to Malaysia on 1 October 2012, 
on a tourist visa. On 5 October 2012, the United States Government requested 
the Malaysian Government to issue a provisional warrant against the appel-
lant pursuant to Article 11 of the Extradition Treaty between the  Government 
of Malaysia and the Government of the United States of America  (“Treaty”). 
The appellant is wanted by the us authorities for allegedly committing the 
following offences extraterritorially: smuggling, illegal export and attempted 
illegal exports as well as for conspiracy to defraud the us Government. The 
 Malaysian authorities acted on this request and obtained a court order to ar-
rest the appellant. The appellant applied for inter alia, a writ of habeas corpus, 
on the grounds that the dual criminality requirement as provided for by both 
Article 2 of the Treaty and Section 6 of the Extradition Act was not met. The is-
sue before the Federal Court was whether the requirement of dual criminality 
was fulfilled, allowing for the committal and extradition of the appellant. The 
appellant argued that in order to fulfil this requirement, the offences which 
are extraterritorial in the us must also be offences which are extraterritorial 
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in Malaysia. Both the  Sessions Court and High Court disagreed with the appel-
lant, leading to an appeal before the Federal Court.

 Decision
The Court examined Article 2(5) of the Treaty which states: “If the offence has 
been committed outside the territory of the requesting State, extradition shall 
be granted if the laws of the requested State provided for punishment of an 
offence committed outside its territory in similar circumstances …”. The pros-
ecutor advanced the argument that by applying the effect approach, the broad 
conduct approach and the continuing approach, Article 2(5) was inapplicable 
in the present case, as the appellant was charged within the jurisdiction of the 
us District Court for the District of Columbia.

Disagreeing with the prosecutor’s argument, the Court found that the cen-
tral issue was whether the corresponding offences in Malaysia had extrater-
ritorial effect. The Court underlined that in Malaysia, extraterritorial offences 
are limited to offences committed under the Official Secrets Act, Sedition Act, 
and to offences under certain chapters of the Penal Code. The Court found that 
the offences in which the appellant allegedly committed were extraterritorial 
offences in the us, but not in Malaysia. Article 2(5) of the Treaty, also provides 
for a requested State to refuse an extradition request in situations where there 
is no corresponding extraterritorial jurisdiction in that State. On that basis, the 
Court allowed the appeal and granted the appellant a writ of habeas corpus.

 UN SECURITY COUNCIL

 Draft un Security Resolution to establish an Ad Hoc 
International Criminal Tribunal in relation to the 
downing of Malaysian Airlines Flight mh 17

 International Criminal Law – International Criminal 
Tribunal- International Criminal Law – un Security 
Council- Air Crash

Malaysia Airlines Flight mh 17 was a scheduled international civilian flight 
from Amsterdam, the Netherlands to Kuala Lumpur, Malaysia. On 17 July 2014, 
the aircraft was shot down by a buk surface-to-air missile while flying over 
Eastern Ukraine.

Following this, on 29 July 2015, Malaysia, a non-permanent member of 
the Security Council, introduced a draft resolution (S/2015/562), alongside 
 Australia, Belgium, the Netherlands and Ukraine. In presenting the draft reso-
lution, the Malaysian delegate (Transport Minister) recalled the resolve of the 
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 Security Council in demanding accountability for the downing of the flight in 
an earlier resolution, 2166 (2014). He continued by underlining that the estab-
lishment of this tribunal will “… send a clear message to the growing number 
of non-State actors with the ability to target civilian aircraft that such attacks 
are unacceptable …”. He cautioned that the failure to hold the perpetrators to 
account would place those who travel by air at greater risk.

In essence, the draft resolution proposes inter alia, for the Security Coun-
cil to act under Chapter vii of the Charter of the United Nations to establish 
an International Criminal Tribunal which has jurisdiction over individuals 
involved in the downing of flight mh 17. The draft resolution also attached a 
comprehensive statute of the tribunal.

Angola, China and Venezuela abstained from the vote, while all remaining 
members of the Security Council, with the exception of Russia voted for the 
adoption of the draft resolution. The Russian Federation exercised its veto as 
permanent member of the Security Council, resulting in the failure of the Se-
curity Council to adopt the resolution.

 Terrorism

 Report of the Government of Malaysia to the United 
Nations in Fulfilment of Its Obligations under unsc 
Resolution 2140 (2014)

 Terrorism – un Security Council – Chapter vii un Charter 
– Yemen – Travel Bans – Assets Freezing

In 2014, the unsc responded to the ongoing political, security, economic and 
humanitarian challenges in Yemen, adopting un Security Council Resolution 
2140 under Chapter viii of the Charter of the United Nations. In that regard, 
the unsc adopted a further resolution, 2204 (2015). The resolution requires 
States to ensure that any funds, financial assets or economic resources are pre-
vented from being made available by their nationals or individuals or entities 
within their territories to or for the benefit of identified individuals who were 
involved in acts threatening the peace, security, or stability of  Yemen.  Further, 
the obligation extends to States preventing entry into or transit through 
their territories. The resolution established the Sanctions Committee which 
 exercises monitoring functions including, to monitor the implementation of 
measures proscribed by the Resolution and to examine any violations and 
non-compliance of such measures.

On 8 July 2015, pursuant to this unsc Resolution, Malaysia through its Per-
manent Mission presented its report to the Chair of the Sanctions  Committee. 
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In its report, Malaysia underlined that it had imposed travel bans under the 
Immigration Act 1959/63, preventing the entry of identified persons from 
 entering, leaving and transiting Malaysia. Pursuant to Section 82 of the Cen-
tral Bank of Malaysia Act 2009, Malaysia had also instructed relevant financial 
institutes to freeze assets owned directly or indirectly by individuals identified 
by the Committee. Malaysia confirmed that it had undertaken investigations 
into the allegation that there might be assets disguised in Malaysia, related to 
the designated individuals. The investigation found no such evidence.

 Shipping

 Implementation of the 2007 Nairobi Convention

 Shipping – Treaties – Nairobi Convention –  
Wrecks Removal – Liability – Financial  
Security – Insurance – Imo

The 2007 Nairobi International Convention on the Removal of Wrecks  (Nairobi 
Convention) aims to provide the first set of uniform international rules for the 
prompt and effective removal of wrecks located beyond the territorial sea. 
The Convention provides the legal basis for coastal States to remove, or have 
 removed, from their coastlines, wrecks which pose a hazard to the safety of 
navigation or to the marine and coastal environments, or both.

Malaysia ratified the Convention on 28 November 2013. On 14 April 2015, the 
Convention entered into force and was implemented in Malaysia on the same 
date. To implement the provisions of this Convention, Malaysia amended the 
Merchant Shipping Ordinance 1952, inserting Section 381A. The provision re-
quires all ships measuring above 300GT entering or leaving port in Malaysia 
or any part of Malaysia waters to maintain a contract of insurance or other 
financial security to cover liability under the Convention. The penalty for fail-
ing to comply with the provisions of this section is a minimum fine of 2,000 
Malaysian Ringgit, and not exceeding 500,000 Malaysian Ringgit.
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 Aviation Law

 Proclamation of Malaysia Airlines mh 370 as an 
Accident According to the 1944 Chicago Convention 
on International Civil Aviation

 Aviation – accident investigation – search and  
rescue – 1944 Chicago convention – Declaration

Malaysian Airlines Flight mh 370 was a scheduled international civilian flight 
from Kuala Lumpur, Malaysia to Beijing, China. On 8 March 2014, the flight 
lost contact with air traffic control. Investigations in to the fate and location of 
the wreckage begun on the same date. Following this, on 29 January 2015, the 
 Malaysian Department for Civil Aviation (dca) officially declared the loss of 
the aircraft as an accident. The dca made the declaration according to stan-
dards set out by Annex 12 and 13 to the Convention on International Civil Avia-
tion 1944 (Chicago Convention), in which Malaysia acceded to on 7 April 1958.

An accident is defined in Annex 13, to include a situation where the aircraft 
is missing and that, the official search has been terminated. Search is defined 
in Annex 12 as an operation to locate persons in distress. According to the dca, 
the search and rescue operations were terminated on 13 April 2014, marking 
an end to the official search. Accordingly, given that the aircraft remains miss-
ing, the definition of an accident for the purposes of Annex 13 to the Chicago 
Convention, were met.
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