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INTRODUCTION 

Commerce, communications and national defence are heavily dependent 
on an efficient and reliable air transportation system.! Consequently, this 
has traditionally been controlled by each national State and is based on the 
concept of the sovereignty of the State over its airspace. 2 However, 
commercialization has led to a reconsideration of the monopoly. This was 
particularly true for more aviation-oriented states, like the United Sates of 
America. First, it had occurred domestically under the close supervision of 
national agencies with the purpose of liberalizing services, but slowly like
minded States combined to try to improve the system. Bilateral agreements 
were thus created and the International Air Transport Organization (the ICAO) 
subsequently came into being, charged with the vital task of coordinating 
the aviation policies of its Member States. Even so, liberalization of air 
transport services was not then generally accepted among most States. 

Against this backdrop the US in the late 1970s initiated a process of 
deregulation in accordance with its long-held "open skies" philosophy.3 This 
process led to markedly increased US profits in the air transport markets and 
was, consequently, introduced into the various bilateral air transport agree
ments of the US. The process was followed in other parts of the world, most 

I OJ.LrSSITZYN, International Air Transport and National Policy (1942) 18-19, at 38. 
2 As early as the Paris Conference of 1910 there was already a tendency in favour of it. In the 
1944 Chicago Convention the concept was regarded as one of the fundamental principles in air 
transport. Art. 1 of the Convention recognizes that every state has complete and exclusive sovereignty 
over the airspace above its territory, this being the expression of customary international law . See 
B.CHENG, The law of international air tramport (1962) 120; id., "Recent developments in air 
law", 9 Current Legal Problems (1956) 208; G.SCHWARZENBERGER, International Law, Yol.1: 
International law as applied by international courts and tribunals, 3d. edn (1957) 226; A.D.McNAIR, 
The Law of the Air, 2nd edn (1953) 8; L.WEBER, "EEC air transport liberalization and the Chicago 
Convention", 17 Annals of Air and Space Law (1992) 247. 
3 See further B.STOCKFISH, "Opening closed skies: the prospects for further liberalization of trade 
in international air transport services", 57 Journal of Air Law and Commerce (1992) 600. 
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significantly in the European Community (EC).4 The system during that 
period could still be characterized as bilateralism or, at best, regionalism, as 
shown by the negotiations among the EC Member States. 

The situation has changed considerably since then. For the time being 
the various forces at work are still pulling in opposite directions, but both 
national regulation and ICAO control may be eroding as a result of collect
ivization and thus the time may have arrived for the ICAO to adjust its 
policies, ensuring that the worldwide uniformity and freedom from political 
considerations essential for achieving proper standards of safety in civil 
aviation5 also conform to the world trend of liberalization. It was not until 
the launch of the Uruguay Round of the General Agreement on Tariffs and 
Trade (GATT), however, that air transport services were discussed at a more 
universal multilateral level. 

Among the various agreements reached at the Uruguay Round, the General 
Agreement on Trade in Services (GATS) stands out distinctly as covering 
all service-related issues. Air transport services were contemplated to be 
covered and a special Annex on the matter was later appended to the GATS. 
Disappointingly, however, only a very limited number of areas was covered 
and it is not to be expected that this situation will improve in the near future 
under the GATS institutional umbrella. The Annex was up for review in a 
round of negotiations that was scheduled to be launched in late 1999 at Seattle 
yet was abandoned as a result of strong opposition from different interest 
groups. 

The present paper purports to examine the effects of the Uruguay Round 
on the matter of air transport services and their further liberalization. It will 
first address the motives underlying the inclusion of air transport services 
in the multilateral trade negotiations (section 2). The next section (3) will 
be devoted to the examination of the relevant WTO rules dealing with the 
liberalization of air transport services; after which (in section 4) we shall 
proceed to comment on possible areas of further liberalization in the WTO 
framework. Finally, the paper will evaluate liberalization within the WTO 
framework and offer some tentative conclusions. 

4 The US-style liberalization was characterized by a wave of new entrants, unbridled competition, 
shake-outs, mergers, bankruptcies, the formation of hubs and spokes, increased airline concentration 
leading to the creation of mega-carriers, and most recently, the challenge of low-cost, no-frills 
transport which is forcing mega-carriers to respond by adopting similar measures. See further 
I.M.BRUNEAU, "Concentration within the U.S. airline industry: a 'natural phenomenon' or an 
'ordinary' monopoly/oligopoly resulting from the behaviors of competitors?", 17 Annals of Air and 
Space Law (1992) 123. However, the EU opted for another type of liberalization, so-called "con
trolled liberalization", characterized by a gradual relaxation of routes and fares controls. 
5 A.KEAN, "Air law past and future: the challenges of the XXlst century", 17 Annals of Air and 
Space Law (1992) 13. 
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2. MOTNES UNDERLYING THE INCLUSION OF AIR TRANSPORT 
SERVICES IN THE NEGOTIATIONS AND THE RELEVANT 
REGULATORY PROBLEMS 

Air transport services as an important element of the economic infra
structure were included in the GATS and further elaborated in a special 
Annex. Against the planners' hopes and expectations, however, only a 
marginal part of the sector was covered by the agreement. There existed 
strong opposition to the air transport services' being included into plurilateral 
negotiations or, more specifically, into the WTO framework. 

2.1. Liberalization versus Deregulation 

The retreat of national governments from intervention in the national 
economy has been a significant trend in recent years. This phenomenon is 
widely termed "liberalization" or "deregulation". It was essentially meant 
to leave economic performance totally or at least increasingly to the manipula
tion of market forces and proved successful, as shown in the experience of 
post-war economic development. 

Liberalization and deregulation are seemingly identical concepts. However, 
it is necessary to draw a distinction between them when discussing issues 
from a plurilateral angle. Deregulation of various industries, governed by a 
system of economic, public utility-type government regulations, is first and 
foremost a US phenomenon that began to appear in the mid-1970s6 and 
gained pace in other States at whatever respective stage of economic develop
ment. A State has the right to decide for itself upon the issue of deregulation 
and act accordingly. It is both within its sovereignty and internationally a 
purely unilateral act, though sometimes drawing protest from other States.7 

It might be said that deregulation takes the form of a network of bilateral 
or regional agreements; it is here suggested, however, that the applicability 
of international agreements in the municipal sphere depends on relevant 

6 P.HAANAPPEL, "Air transport deregulation in jurisdictions other than the United States", 13 Annals 
of Air and Space Law (1988) 79; See also idem, ''Deregulation of air transportation in North America 
and Western Europe", in J.STORM VAN'S GRAVES AND and A.VAN DER VEEN VONK (eds.), Air 
worthy (1985) 89,93, and id., "lATA tariff co-ordination and competition law", 20 Air & Space 
Law (1995) 82. From 1946 until approximately thirty years later, when the airline deregulation move
ment was initiated, the international air transport pricing system was essentially one of regulated com
petition. Note, however, the difference from the EU-type of controlled liberalization, see supra n.4. 
7 The newly revised Enforcement Guidelines of the US Dept. of Justice extend extraterritorial 
jurisdiction of the US antitrust laws far beyond any previously seen or known. In line with this 
position, two recent US court cases are noteworthy. In Virgin Atlantic Ltd. v. British Airways pic, 
as well as in US v. General Electric, and in Eskofot v. Du Pont, US courts accepted jurisdiction 
in essentially Europe-related anti-trust suits. See further L.WEBER, "Modem trends in the antitrust/ 
competition law governing the aviation industry", 20 Air & Space Law (1995) 101-109. 
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national legislation on and for their transformation into national law or their 
determination as being directly applicable. In other words, the applicability 
of agreements depends on the consent of the national authority. Therefore, 
deregulation normally has its effects in the context of one specific jurisdiction, 
that is, domestically, e.g. within the US (or within the EC market).8 Mean
while, spreading the deregulation gospel at the international level became 
an instrument of national policy with the purpose of breaking through the 
long-established negotiated and mutually agreed system of mutual advantages 
and common government-sanctioned rules.9 

As to liberalization: a State may, of course, decide on its own whether 
or not to adhere to a liberalization policy. However, liberalization may also 
be realized in other ways, namely, bilaterally and multilaterally. Instead of 
unilaterally introducing measures of liberalization, a State may negotiate 
bilateral or multilateral measures with other interested States and achieve 
agreement on mutual benefits. The effect of liberalization could thus be more 
extensive. This has been proven by the experience of liberalization through 
the GATT. Contrary to deregulation as a national policy-setting act,liberaliza
tion is a universal trend that is difficult for individual governments to resist. 
As already referred to above, in the field of air transport services liberalization 
came initially in the form of unilateral deregulation in the US,IO while multi
lateral liberalization formally entered the stage only at the Uruguay Round 
of negotiations. 

Liberalization as a process usually stems from deregulation. Deregulation 
of the air transport industry, in its various forms, results in the creation of 
international and large domestic air transport markets that are more com
petitive than before. This induces national governments to liberalize beyond 
national borders in other than a unilateral way. Liberalization per se does 
not, however, necessarily imply deregulation in the strict sense of the word; 
it could imply introducing new regulations on a voluntary basis. Regulation 
may be conducive to realizing liberalization. One should not set aside all 

8 See further H.A.W ASSENBERGH, "New aspects of national aviation policies and the future of 
international air transport regulation", 13 Air Law (1988) 20. In Europe, however, the term air 
transport 'liberalization' rather than 'deregulation' is consistently used. See P.HAANAPPEL, "Europe 
1992 and airline (de )regulation", 17 Annals of Air and Space Law (1992) 272; id., "Recent regulatory 
developments in Europe", 16 Annals of Air and Space Law (1991) 107, note 1. This also proves 
that 'deregulation' is used within a national context. The use of the term 'liberalization' in the context 
of Europe implies that the aim of one EEC market has not yet been achieved, though it is one of 
the major players in world commerce. For an analysis of an interesting recent case on the external 
competence of the European Community, see C.RIvOAL, "Opinion of the European Court of Justice 
on the WTO Agreement (15 November 1995)",21 Air & Space Law (1996) 25-27. 
9 K.HAMMARSKJOLD, "Deregulation - idealism, ideology or power politics? Focus - Europe", 12 
Annals of Air and Space Law (1987) 66. 
10 It was followed by the United Kingdom, with the creation in 1971 of the Civil Aviation Authority 
(CAA) by the Civil Aviation Act. This was some kind of forerunner of a domestic airline deregula
tion outside the US. 

Zhao Yun - 9789004400672
Downloaded from Brill.com10/04/2022 05:51:51PM

via free access



8 Asian Yearbook of International Law 

regulations merely for the sake of deregulation, but instead abolish only those 
that prevent or hinder the development of competition. The final conclusion 
is that the ultimate goal of deregulation is liberalization, a much broader 
concept than "deregulation". 

2.2. General considerations for liberalization of air transport services 

Air transport services have traditionally been under the exclusive control 
of States because of the various considerations of vital national interests 
involved. Most of all, the firmly held principle of national sovereignty over 
airspace has succeeded in deterring liberalization, while considerations of 
national security have also served as an effective excuse. However, with the 
expansion and maturity of the air transport industry, new trends favouring 
liberalization have arisen. 

First, technological development has brought about drastic increases in 
aviation ability and capacity. The evolving technology of air transport was 
one of the key factors that led to the need for regulatory adjustment and 
spurred fundamental economic change/I such as the fact that the success 
of JetBlue Airways threatens further to undermine the network airline pricing 
model. Startling developments in the field of aeronautics have challenged 
the effectiveness of State sovereignty in this area. The use of telecom
munication satellites and the incorporation of the ubiquitous electronic devel
opments have played their role in the modernization of the air transport 
industry. Actually, from a technical point of view, technical borders between 
states no longer exist. 

Secondly, air transport serves as a kind of infrastructure for other services, 
such as tourism and commercial transactions, which depend on good transport 
conditions. To take another example: we have witnessed the rapid develop
ment of electronic commerce through the Internet in recent years, simplifying 
some ways of doing business and facilitating direct business with the con
sumer. Yet these business transactions do not end with the web-site operation, 
as they still require the transportation of the goods to the consumer. The goal 
of electronic commerce is achieved only when the goods reach the consumer 
properly and more expeditiously. Without an adequate transport web and, 
even more significant, a liberalized and reliable transport system, the rapid 
and healthy development of electronic commerce is in fact unthinkable. The 
same is the case with other services. 

11 L.GIALLORETO, "A retrospective on the reinvention of international civil air transport economic 
regulation: circa 1994-2004", 19 Annals of Air and Space Law (1994) 327. See also P.FLINT, 

"Lessons to be Learned and Unlearned", http://www.atwonline.com. 
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