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Chapter 9

Dispute Regulation in the Institutional 
Development of the Asian Infrastructure 
Investment Bank: Establishing the Normative Legal 
Implications of the Belt and Road Initiative

Malik R. Dahlan*

Abstract

The regionalism versus internationalism debate has given rise to a rich discourse in 
international trade law. Regionalism is viewed either as a way to promote international 
integration, or to protect regions and thus against the multilateral spirit that charac-
terizes a truly global organization. This debate is explored in international financial 
law and international financial institutions therein, with the Asian Infrastructure 
Investment Bank (aiib) and New Development Bank as examples. This chapter sug-
gests that ‘principled’ dispute regulation, having an intellectual anchor in ‘multilevel 
governance’, provides a new dimension to underpin regional governance. Exploring 
China’s Belt and Road Initiative (bri) has the potential to redefine multilevel trade 
governance and the laws that establish its order. As a result, new ‘Eastern’ international 
legal norms are emerging. A new international trade and investment order will neces-
sarily lead to disagreements over its interpretation. However, existing dispute resolu-
tion mechanisms may not work effectively. In order to overcome this practical chal-
lenge, this chapter examines some important legal aspects of the bri and offers a new 
concept of dispute regulation. For the central argument, mediation will be specifically 
analyzed to inform a new aiib paradigm. The chapter intends to begin a discussion 
of some emerging trends in international trade and relevant rules, in the context of  
the aiib.
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com. I would like to acknowledge the support of my research assistant, Yajie Gao, ccls PhD 
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1 Introduction

Since its promulgation by President Xi Jinping in 2013, the Belt and Road Initia-
tive (bri) has attracted attention both in China and abroad. As it stands, the bri 
is an economic proposal whose implementation requires cultural integration 
and legal protection of participating countries (Participating States). Among 
the more than 65 Participating States,1 some are common law countries, some 
are continental civil law countries, while most of the Middle East belong to 
Islamic and hybrid legal traditions. Due to differences in political, economic 
and cultural environment, economic and trade disputes between stakeholders 
cannot be circumvented. To underline the inevitability of disputes, we refer 
to the Hambantota deep-water port project as an example.2 This joint project 
 between China and Sri Lanka became infamously well-known when it nearly 
collapsed following Sri Lanka’s failure to repay a sizable loan to China. The 
 China Merchants Port Holdings Company Limited had to ultimately inter-
vene to rescue the venture, obtaining management rights over the project for 
99 years. This intervention has prompted objections from both the local com-
munities and Sri Lankan politicians, which cast a shadow of uncertainty over 
the project, the perception of bri projects and resultant disputes.

Generally speaking, disputes could arise in three ways, namely commercial 
disputes, international trade disputes, and investment disputes.3 In the mean-
time, challenges that come with resolutions to these modes of disputes are 
ever increasing. Time-consuming processes, lack of transparency, dangers to 
state sovereignty and high costs are exhibited in international commercial 
arbitration, the dispute resolution mechanism of the World Trade Organiza-
tion (wto) and Investor-State Dispute Settlement (isds).4 Effective enforce-
ment of arbitral awards is another obstacle relevant parties have to manage in 
 practice.5 Be that as it may, the added value of isds is manifold. In the past, in-
vestors seeking to obtain remedies had to lobby their governments into negoti-
ating the dispute at state-to-state level. The establishment of isds has helped 

1 Xinhua Silk Road Information Service, 25 December 2017.
2 Sirilal, 20 June 2018.
3 G Wang 2017.
4 isds is a procedural mechanism provided for in international agreements on investment. 

isds allows an investor from one country to bring a case directly against the country in 
which they have invested before an arbitration tribunal. To bring a case, an investor must 
claim that the other Party has breached rules set out in the agreement. See European Com-
mission, ‘Factsheet’, 3 October 2013.

5 Some countries along the Belt and Road (B&R) are not contracting party of the Convention 
on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention).
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to avoid this politicization of conflicts, and the growth of foreign investment 
has been promoted by the establishment of isds as an adequate neutral dis-
pute resolution system. When it comes to international trade disputes, the ap-
plicable rules of the wto provide the compass in most cases. However, wto 
rules cannot fully resolve disputes between and within the Participating States 
of the bri, especially when many countries hosting bri projects are not mem-
bers of the wto.6 As for international commercial disputes, parties usually 
prefer arbitration over adjudication.7

In terms of enforcement, among all the Participating States of the bri, more 
than 50 are contracting parties of the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards (New York Convention), the promi-
nent mechanism for the recognition and enforcement of commercial arbitral 
awards. However, only fewer than 20 countries8 have signed civil and criminal 
judicial assistance treaties with China. When investment disputes arise as a 
result of infrastructure projects, a priority of the bri, the political, economic 
and business landscape is usually both fluid and complex. Furthermore, in ac-
cordance with the ‘World Investment Report 2018: Investment and New Indus-
trial Policies’, six out of the 12 most frequent respondent States between 1987 
and 2017 are along the Belt and Road (B&R) (the Czech Republic, 35; Egypt, 31; 
Poland, 26; India, 24; the Russian Federation, 24 and the Ukraine, 22).9 In many 
cases, softer measures and diplomatic means, such as negotiation and media-
tion, could be tried in the first place, taking into consideration the eastern legal 
and cultural traditions. Nevertheless, a modified isds mechanism might still 
be the first and ultimate choice of relevant parties, which will be further dis-
cussed in later sections of this paper.

In most cases, isds provisions could be found in bilateral investment trea-
ties (bits) or free trade agreements (ftas). To date, China is yet to sign invest-
ment agreements with 12 of the countries along the B&R.10 For all of the more 
than 30 bits China has already signed with countries along the B&R, the isds 

6 For example, Turkmenistan, Uzbekistan, Afghanistan, Azerbaijan, Bahrain, Iran, Iraq, 
Lebanon and Syria are not member states of the wto.

7 Queen Mary University of London and White & Cass 2015.
8 Xiang, ‘List of Civil and Criminal Treaties’, 8 December 2017; see also, Xiang, ‘List of Civil, 

Commercial and Criminal Treaties’, 8 December 2017; for more updated information, see 
the Treaty Database of the prc <http://treaty.mfa.gov.cn/Treaty/web/index.jsp> accessed 
28 January 2019.

9 United Nations Conference on Trade and Development 2018.
10 The 12 countries include East Timor, Bangladesh, Afghanistan, Nepal, Maldives, the King-

dom of Bhutan, Iraq, Jordan, Pakistan, Latvia, Bosnia and Herzegovina and the Republic 
of Montenegro.
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provision is only applicable to disputes regarding the amount of expropriation 
compensation.11 As a result, investor-State (IS) arbitration mechanisms are not 
applicable when the host country violates other provisions of international in-
vestment agreements, such as obligations required by principles of fair and 
equitable treatment and national treatment. In the past, China was the host 
country under most circumstances. At present, however, a growing number of 
Chinese investors are shifting their focus towards overseas markets, especially 
against the backdrop of the bri.

In the following sections of the chapter, Section 2 will introduce both the 
bri and the Asian Infrastructure Investment Bank (aiib) and will explore their 
relationship and areas of intersectionality. Against the backdrop of the bri and 
institutional legal foundations of the aiib, Section 3 will explore the urgent 
need for a new Asian dispute resolution model, and more specifically through 
mediation. In keeping with ‘multilevel governance’ we go on to propose to es-
tablish a permanent dispute resolution registry affiliated with the aiib. Sec-
tion 4 lays down recommendations for the regulation of disputes to make such 
a registry optimally attractive. This is completed with the conclusion.

2 The Belt and Road Initiative and the Asian Infrastructure 
Investment Bank

This section will look at, (i) the bri, on the one hand, and (ii) the aiib on the 
other, before (iii) considering the interrelationship between the two.

2.1 The Belt and Road Initiative
President Xi Jinping originally laid out the concept of bri12 during his first 
visit to Central and Southeast Asia in 2013. On 28 March 2015, the National 

11 The more than 30 countries include some of the most important host countries for Chi-
nese investors, such as the People’s Republic of Mongolia, the United Arab Emirates, Tur-
key and Kazakhstan.

12 There has been some political controversy internationally critical of the bri. President Xi 
Jinping and central departments of the prc seem to have defensively contributed to the 
debate at least in two rebuttals: a) The bri as China’s version of the ‘Marshall Plan’? China’s 
official response is that, ‘The bri is not China’s conspiracy as commented by somebody. 
It does not like the “Marshall Plan” put forward after the World War ii, nor a plot. Even 
if China is after something, it would be to meet interests of all through consultation and 
joint effort, to put policy communication, infrastructure interconnection, free trade, fund 
liquidity and mutual understanding between peoples into practice, so as to establish a 
new platform for international cooperation, infuse momentum to common develop-
ment, and make the bri benefit more countries and larger scale of people’. (President Xi’s 
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 Development and Reform Commission (ndrc), the Ministry of Foreign Affairs, 
together with the Ministry of Commerce (mofcom) published the ‘Vision and 
Action to Promote the Co-Construction of a ‘Silk Road Economic Belt’’ and 
a ‘21st-Century Maritime Silk Road’ under the authority of the State Council 
(B&R Document).13 Building on the mystique and history of the ancient Silk 
Road and its symbolic role as a connection between different cultures, the bri 
aims to develop economic cooperation and partnerships with countries along 
the B&R. The overarching aim is to establish an ‘interest’, ‘destiny’ and ‘liability’ 
community through existing bilateral or multilateral mechanisms and region-
al cooperation platforms.

To the best of our knowledge, there has been neither a national nor interna-
tional established legal instrument indicating the legal nature of the bri. One 
can trace some declaratory origins in the B&R Document and working report 
presented at the 19th National People’s Congress and series of related speeches 
delivered by Chinese authorities under various occasions. The B&R Document 
is best seen as a kind of guiding brand with a potential to be soft law if indeed 
the bri becomes distinguishable from the prc’s slogans.14 The B&R Document 
could also be regarded as a statement of policy, a strategic orientation or a 
form of proclamation.15

2.2 The Asian Infrastructure Investment Bank
The proposal to establish the Asian Infrastructure Investment Bank (aiib) 
came against the backdrop of Multilateral Development Banks (mdb) failure 
to reform and the increasing need for more investment in infrastructure.16 
Overall, the legal purpose of the aiib is to17

Statement in his meeting with the current Chairman and the Chairman to be of the Boao 
Forum for Asia, see Xinhua Net, 11 April 2018) and; b) The bri is China’s geopolitical tools? 
China’s official response, ‘China is always ready to share development experience with 
other countries and regions, and would never interfere with internal politics of others, 
export social system and development model, nor force any other countries or regions to 
do anything. What the establishment of the bri is seeking is an innovative model of win-
win through cooperation, instead of old geopolitical ways. What China is trying to do is 
not setting up relatively smaller community which would bring side effect to stability, but 
to form a huge harmonious and inclusive “family”’. (Xi, 14 May 2017). Belt and Road Portal, 
‘Common Misunderstandings of the bri’.

13 ndrc, mfa and mofcom 2015.
14 ‘Soft law’ refers to a quasi-legal instrument that doesn’t carry any legally binding force, or 

whose legally binding force is weaker than that of traditional laws and regulations.
15 Zeng 2016.
16 See, e.g., mdb Working Group on Infrastructure 2011.
17 aiib Articles of Agreement (aoa), art 1.
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(i) foster sustainable economic development, create wealth and improve 
infrastructure connectivity in Asia by investing in infrastructure and oth-
er productive sectors; and (ii) promote regional cooperation and partner-
ship in addressing development challenges by working in close collabo-
ration with other multilateral and bilateral development institutions.

Some comment that the limited governance reform of the International Mon-
etary Fund and the World Bank were not enough for China and other devel-
oping countries’ shares to keep up with their growing ranking in the global 
economy.18 Furthermore, China’s turn to the mdb could be explained by mak-
ing use of advantages of multilateral leverage and efficiency19 and avoiding 
disadvantages of bilateral approaches, such as higher cost and public relations 
risks.20

Since the commencement of its operation in January 2016, the aiib has 
promulgated several instruments and constitutive documents and has filled 
out its governance structure. It intends to act as an mdb, enjoying similar ca-
pacities with institutions such as the World Bank, the European Bank for Re-
construction and Development and the Development Bank of Latin America, 
while keeping its own distinct focus. The aiib currently has 87 approved mem-
bers21 and is open to additional applicants. By 2015, both the United Kingdom 
and France had joined, to the dismay of the United States, which issued warn-
ings about ‘a trend of constant accommodation’ towards China and expressed 
the hope that the UK would push for higher standards.22 On 23 March 2017, 
the aiib announced that it had approved 13 new applicants, including Canada, 
a major ally of the US.23 The newly-founded mdb has already obtained triple-
A ratings from the world’s top credit rating institutions: Moody’s, Fitch and 
Standard and Poor’s.24

The aiib’s governance structure inherited much from traditional mdbs, just 
as each mdb has been built on the foundations of its predecessors, while still 
bearing specific innovative attributes in relation to its function and mission. 
Like other mdbs, the aiib’s governance hierarchy, explained in the Articles 
of Agreement, has three levels: Board of Governors, Board of Directors and 
the President. The power to approve arrangements for cooperation with other 

18 Duran 2018.
19 Morris 2016.
20 Lichtenstein, A Comparative Guide to the aiib 2018.
21 aiib, ‘Members’.
22 Watt, Lewis and Branigan, 13 March 2015.
23 Qiu and Beijing Monitoring Desk, 23 March 2017.
24 aiib, ‘Third Triple-A Credit Rating’, 18 July 2017.
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international organizations is generally retained by the Board of Governors 
in other mdbs. As for the aiib, however, it is directly assigned to the Board 
of Directors. The Board of Directors’ non-resident status, expanded powers 
of delegation and corresponding supervision mechanism is unique to the  
aiib.25 With respect to the presidency, the selection of the President and Vice- 
President through an open, transparent and merit-based process sets an in-
novative legal standard.26 In this context, it is important to note that the aiib 
Articles of Agreement does not designate nor establish a dispute resolution 
organ as few constituent instruments do so.

As for financial support to infrastructure projects, the aiib  considers three 
criteria before providing such facility: (i) whether the project is  financially 
 sustainable and could generate stable revenue; (ii) whether it is environmen-
tally-friendly; and (iii) whether it is accepted by the local communities.27 Until 
30 December 2018, the aiib has provided loans to support 34 projects,28 all 
of which are located in Asia and neighboring developing countries. The pro-
jects tend to focus on, among other things, slum renovation, flood prevention, 
natural gas pipeline construction, expressways and backroads, broadband 
networks, electric power systems and other core infrastructure development 
projects.

2.3 The Relationship between the bri and the aiib
President Xi Jinping announced the ambition set up the aiib in October 2013 
when he met president of Indonesia, Susilo Bambang Yudhoyono, for the first 
time, so as to promote interconnectivity and economic integration in the re-
gion.29 In this spirit, the Chinese President has delineated a vision that would 
encourage the much-needed maximization of regional cooperation, trade and 
synergy,30 as well as advance socialization, interdependence, interconnected-
ness, regional growth and development. From a strategic perspective, we argue 
that the aiib is a crucial component of the bri, which is essential for the vi-
sion’s success and instrumental for its practical advancement. Furthermore, 
one could see the relationship between the aiib and bri from the following 
four perspectives.

25 Lichtenstein, ‘Governance of the aiib’ 2018, 56–64.
26 aiib aoa, arts 29(1) and 30(1).
27 Jin, 16 January 2018. Detailed requirements for all of the aiib’s investment operations, 

please see aiib, ‘Operational Policy on Financing’ 2016 (updated 2017).
28 aiib, ‘Approved Projects’.
29 Xinhua, ‘China proposes an Asian infrastructure investment bank’, 3 October 2013.
30 Economic Information Daily, 22 May 2014.
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Firstly, the aiib has already developed into the second largest multilat-
eral development institution after the World Bank in terms of membership 
of borrowing countries while the bri is China driven. Nonetheless, there is 
great overlap between countries along the B&R and membership of aiib.31 
Second, the vision of the aiib is to accelerate the development of Asian in-
frastructure and to set up a financing platform, which will help promote the 
integration of the regional economy. This approach is consistent with and 
 complementary to that of the bri.32 Third, the aiib can provide financial sup-
port to the bri. The aiib was not established specifically to fund bri schemes. 
Nevertheless, as long as a project approved by the bri corresponds with 
the aiib’s investment principles, the aiib would always be ready to provide 
loans.33 Regionally speaking, capital outflow has long been the main threat 
to Asian economic security. By providing high quality financial services, the 
aiib could not only help meet the enormous financial requirements of the 
bri, but also upgrade the capital utilization rate of Asian countries and attract 
global capital to the region. Fourth, the aiib would facilitate the establish-
ment of a complete ‘financial chain’ for the bri. The aiib could not only help 
transform the traditional East Asian preference for ‘safe’ deposits over ‘risky’ 
investment,34 but also refocus the public business and investment attention 
from the virtual economy back to the real economy. Together with China’s sov-
ereign wealth fund, the Silk Road Fund, the aiib is able to employ and pro-
cure various financial instruments in order to maximize the effectiveness of its  
capital.

3 Dispute Resolution Mechanism

In this section, various aspects of a dispute resolution mechanism related to 
the bri and aiib are contemplated by arguing, (i) for the urgent need for a 
grand Asian dispute resolution mechanism, and (ii) that alternative dispute 
resolution (adr), particularly mediation, is the key, before (iii) looking specifi-
cally at the increasing importance of mediation, as well as (iv) dispute boards, 
and lastly by (v) contemplating the potential of reforms carried on to China’s 
dispute resolution governance.

31 aiib aoa, arts 1, 2 and 3.
32 aiib aoa, art 1.
33 Belt and Road Portal, ‘Achievement Made by the aiib Makes the Chinese Proud’, 17 Janu-

ary 2018.
34 For example, Zhang and others 2018.
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3.1 The Urgent Need for a Grand Asian Dispute Resolution Mechanism
With the utilization of the bri, China declared that it seeks to advance greater 
peace, stability, joint progress and prosperity. But, as we know, there are always 
challenges associated with grand policy and sweeping transformations, espe-
cially when dealing with colossal investments or co-investments concerning 
critical national infrastructures such as ports, airports, railways, pipelines and 
energy generation and distribution. In this respect, while recognizing the Chi-
nese Vision’s commitment to and pursuit of harmony,35 it is necessary to in-
clude a clear and independent resolution system, such as isds provisions and 
adr including mediation and dispute boards within China’s model. Harmony 
is an idea and an ideal legal norm. Dispute resolution is perhaps to realize law 
and harmony it in the real world. Accordingly, the following four observations 
can be made.

Firstly, civil and business judicial assistance and cooperation between coun-
tries along the B&R has not been put in place. To take China as an example, 
among the more than 65 Participating States of the B&R, less than 20 coun-
tries have signed civil (commercial) judicial assistance treaties with China.36 
In other words, domestic judgements or decisions, will neither be recognized 
nor enforced in other B&R countries under most circumstances.

Second, to date, there is no multilateral dispute resolution mechanism in 
place which could effectively resolve most of the disputes arising between 
countries along the B&R. As for bilateral agreements, due to extensive differ-
ences in the substance of bilateral agreements, there is no effective or unified 
dispute resolution (and enforcement) mechanism in place. When a dispute 
arises, other disagreements will also arise, such as what substantive and proce-
dural law shall be applied.

Thirdly, international judicial bodies are witnessing interesting and evolv-
ing relationships with other courts and tribunals, which provides interesting 
grounds for argumentation. For example, in March 2018, the Court of Justice 
of the European Union (cjeu) ruled that isds contained in the Bilateral In-
vestment Treaty (bit) between Netherland and the Czech and Slovak ‘has an 
adverse effect on the autonomy of EU law’ and is therefore ‘not in principle 

35 ndrc, mfa and mofcom 2015, pt 2:
The Initiative is harmonious and inclusive. It advocates tolerance among civiliza-

tions, respects the paths and modes of development chosen by different countries, and 
supports dialogues among different civilizations on the principles of seeking common 
ground while shelving differences and drawing on each other’s strengths, so that all coun-
tries can coexist in peace for common prosperity.

36 mfa, ‘Treaty Database’.

Malik R. Dahlan - 9789004407411
Downloaded from Brill.com05/19/2023 07:29:48PM

via free access



Dahlan130

<UN>

incompatible with EU law’.37 The judgement contrasts with the European 
Commission’s opposing attitude towards investor-State arbitration under the 
current intra-EU bits, which has been working to establish a Multilateral In-
vestment Court, with the aim of replacing the dispute settlement provisions in 
the old investment agreements.38

Another more political example is US President Donald Trump’s threat to 
withdraw the US from the wto, with US Trade Representative, Robert Ligh-
thizer, accusing the wto dispute-settlement system of interfering with US 
sovereignty, particularly on anti-dumping cases.39 Moreover, in June 2018, the 
US again blocked the appointments to existing Appellate Body vacancies.40 
Furthermore, the so-called ‘trade war’ between the US and China in 2018 also 
pushes the wto Appellate Body and dispute settlement system to the eye of 
the storm.41

Fourthly, Participating States of the bri institutionalize and explain inter-
national rules differently. Normative and practical approaches to the legal and 
regulatory frameworks are often divergent and mismatched. Therefore, it be-
comes clear that current dispute resolution mechanisms cannot match the 
distinct development and nature of the bri and its diverse composition. We 
also note that given the nature of the bri and the predominant cultural and so-
ciopolitical characteristics of the Chinese system, any approach that does not 
have soft dispute resolution mechanisms, such as mediation or dispute boards, 
at its core will be problematic.

The absence of an institutionally established dispute resolution system, soft 
or hard, will be problematic in the long run for the overall success of the bri 
and its underlying raison dêtre. Without a perceived neutral means to resolve 
disputes, any action taken by Chinese authorities to deal with disputes will be 
seen as arbitrary with political and diplomatic ramifications, as seen in the 
case of Sri Lanka.

3.2 adr Is the Key
Disputes could be resolved either by litigation or alternative dispute resolution 
mechanism, such as arbitration, conciliation and mediation. Mediation, espe-
cially in the case of the bri, may give legal determinacy to the concept of har-
mony and avoid bureaucratic and legal burdens. The objective of mediation in 

37 cjeu, Slowakische Republik v Achmea bv 2018.
38 European Commission, ‘The Multilateral Investment Court Project’, 21 December 2016.
39 Micklethwait, Talev and Jacobs, 30 August 2018.
40 wto, 22 June 2018.
41 For example, Petersmann 2018.
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particular is to make interest-based and future-oriented recommendations so 
as to create possibilities beyond legal remedies. Even though the agreements 
must rest on a solid dispute resolution framework, the optimal solutions will 
most likely arise through the prioritization of a tailored mediation mechanism 
within the distinct bri adr structure. Mediation is a ‘party-centreed’ consen-
sual facilitation process that through an unbiased neutral helps two sides find 
an optimal settlement. As highlighted, it’s strength lies in the process being 
confidential, without prejudice and unbiased, and the parties resorting to me-
diation maintain self-determination rather than having a decision imposed on 
them by a judge or tribunal, removing the suspicion of political interference.

Investor-State mediation is increasingly becoming an accepted method for 
resolving Investor State disputes and a real path for conflicting parties with 
different agendas but intending to maintain their investment and trade rela-
tionship. Mediation tend to be a preferred choice when both parties wish to 
maintain control over the outcome of the dispute resolution; the monetary 
costs of pursuing litigation or arbitration are too high in comparison with what 
a party can expect to recover by a decision in its favor; a fast resolution is of 
the utmost importance; maintaining a relationship is more important than the 
substantive outcome; or neither side is certain that it would prevail in litiga-
tion or arbitration.

Be that as it may, the Centre for Effective Dispute Resolution (cedr)42 has 
also pointed to the absence of deep personal hostility, distrust between the 
parties and the party’s requirement for non-monetary relief, such as an apol-
ogy, a public statement or acknowledgment to third parties. In general, the 
International Centre for Settlement of Investment Disputes (icsid) and cedr 
share more similar outlooks in this regard. In comparison, the Energy Charter 
Treaty (ect) also mentioned another two criteria, namely (i) parties do not 
just seek quantum or a specific technical issue as remedies but are looking 
for broader settlement options; and (ii) matters of fundamental principle are 
not at stake. Furthermore, during the cooling-off period, structured negotia-
tion and good offices are most popular among relevant parties, on the basis of 
feedback from the icsid and the ect. In other words, mediation permits all 
relevant stakeholders to participate in the process leading to issues being more 
broadly addressed and more coherent settlements to emerge. This of course is 
critical in diplomacy and the transactional relations where States are involved.

42 The content of subsection 3.2. is based on survey feedback of one working staff from each 
of the International Centre for Settlement of Investment Disputes, the Energy Charter 
Treaty and the cedr on China and bri Dispute resolution. It is a limited scope of per-
sonal views and experiences of the staff members.
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3.3 The Increasingly Important Role Played by Mediation
Despite some disadvantages,43 mediation continues to acquire increasing 
popularity in practice. In recent years, various international institutions all 
over the world have taken substantive actions to make mediation a more pro-
active way to resolve disputes, especially IS dispute. To be more specific, the 
‘iba Rules on Investor-State Mediation’44 provide a legal framework specifi-
cally designed for mediation in the IS context, offering a helpful starting point 
for parties interested in pursuing investment mediation.45 Mediation has also 
been included in recent free trade and investment agreement, such as the EU-
Canada Comprehensive Economic and Trade Agreement, Trans-Pacific Part-
nership and features in some bits.46

The ect is a classic example of encouraging mediation in isds. In July 2016, 
the ‘Guide on Investment Mediation’ (Guide) was approved.47 The aim of the 
Guide is to provide an explanatory document/template that could be volun-
tarily used by governments and companies to take the decision on whether 
to go for mediation and how to prepare for it. The Guide creates a system on 
conflict management to complement States’ internal approaches to facilitate 
an assessment on whether to opt for mediation in the first place. icsid has 
also embraced mediation as part of its dispute resolution process, recognizing 
that its traditional conciliation process too closely mirrors arbitration and that 
a more pragmatic approach, furthered by mediation is needed.48

3.4 Dispute Boards
It is worth mentioning in the context of adr regulation mechanisms that could 
effectively be employed in the bri, in addition to mediation, dispute boards 
(Boards). These Boards have been used extensively for large infrastructure and 
construction projects for many years. In particular, all World Bank projects us-
ing the International Federation of Consulting Engineers (fidic) form of con-
struction contract will in most cases require a dispute board. These Boards are 
typically made up of one to three neutrals depending on the size of the project. 
The stated aim of these Boards is to accompany the project from beginning 

43 For example, because of the characteristic of confidentiality, recording relevant media-
tion precedents is difficult. Due to political realities, mandated authorities usually lack 
proactive will to take ownership over the settlement.

44 iba, iba Rules for Investor-State Mediation 2012.
45 icsid, ‘Investor-State Mediation’.
46 For example, the Thailand Bilateral Investment Treaties.
47 Energy Charter Secretariat 2016.
48 icsid has joined the ect and cedr in running mediation programs for IS Mediators rec-

ognizing that special knowledge and skills are needed for mediation in the isds context.
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to end, thus coming to have an intimate knowledge of the project objectives, 
progress and issues, as well as getting to know the parties. Being imbedded in 
the project the board is very effective in dealing with issues arising at an early 
stage and through non-binding guidance or if desired interim binding decision 
nips disputes in the bud. Again, forms of facilitated negotiation or mediation 
are employed to get the parties to buy in to any settlement reached. Given the 
nature and size of many bri projects, Dispute Boards should be encouraged.

3.5 Essential Chinese Official Documentation and Judicial Interpretation
Mediation is an important dispute resolution method, reflected in the tradi-
tional Asian culture of mutual understanding, mutual accommodation and 
harmony, recognized by both domestic and overseas judicial circles.49 The 
 Supreme People’s Court (spc) has, and presumably will continue to, put great 
emphasis on promoting the development of mediation, including ‘Opinions of 
the spc on Further Deepening the Reform of the Diversified Dispute Resolu-
tion Mechanism of the People’s Courts’ and ‘Provisions of the spc on Invited 
Mediation by the People’s Courts’ promulgated in June 2016.

On 23 January 2018, the Second Conference of the Central ‘All-round and 
Deep Reform Leading Team’ (Conference) was held in Beijing. President Xi Jin-
ping delivered the keynote speech. The Conference deliberated and approved 
the ‘Opinions on Establishing the bri Dispute Resolution Mechanism and 
Institute’ (Opinions).50 They proposed the establishment of the bri Dispute 
Resolution Mechanism and Institute under the principle of achieving shared 
growth through cooperation and dialogue. In accordance with the Opinions, 
the spc would establish international commercial courts in Beijing, Xi’an and 
Shenzhen respectively. The court located in Xi’an will face the ‘silk economic 
belt’, while that in Shenzhen will face the ‘maritime silk road’. As for the court 
in Beijing, it will act as the headquarter in this regard.

In accordance with the existing Chinese judicial, arbitral and mediation in-
stitutes, the new bri structure will absorb and integrate legal services, struc-
tures and resources from both domestic and international sources. The aim of 
the Opinions is to establish a broad, diversified and all-inclusive mechanism 
that efficiently connects litigation, arbitration and mediation. The new mecha-
nism and the corresponding institute aim to properly settle trade and invest-
ment disputes arising from the bri. Such disputes resolution processes will be 
advanced in accordance with the established laws and regulations with a view 

49 See Lee and Teh (eds), An Asian Perspective on Mediation 2009.
50 Xinhua, ‘Opinions on bri Dispute Resolution’, 24 January 2018.
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to equally protect rights and interests of both domestic and foreign parties, so 
as to establish a stable, fair and transparent business environment.

In response to the Opinions, the spc enacted the ‘Provisions on Several 
 Issues Concerning the Establishment of International Commercial Courts’ 
(Provisions) on 25 June 2018. Article 1 of the Provisions makes it clear that the 
international commercial courts to be established are permanent judicial in-
stitutes affiliated with the spc. The Provisions only apply to trade and invest-
ment disputes between private parties, excluding those between States or the 
investor and the host State. In order to set up a ‘one-stop-shop’ international 
commercial dispute resolution mechanism effectively connecting mediation, 
arbitration and litigation, the spc establishes International Commercial Ex-
pert Commission (icec),51 and selects qualified international commercial 
mediation institutions, commercial arbitration institutions and commercial 
courts.

The Provisions pay considerable attention to the role played by mediation in 
international commercial dispute resolution, and explicitly support domestic 
qualified mediation institutions with high international reputations to medi-
ate bri-related disputes. Guidance with respect to commencement, mediation 
agreement or related verdict, as well as enforceability of mediation agreement 
are also provided.

On 5 December 2018, the spc released three regulatory documents, naming 
the ‘Notice of the Office of the spc on Introducing the First Batch of Inter-
national Commercial Arbitration and Mediation Institutes to the ‘One-Stop-
Shop’ International Commercial Dispute Multilateral Resolution Mechanism’ 
(Notice on Introducing the First Batch of International Commercial Arbitra-
tion and Mediation Institutes), the ‘Trial Procedure Rules of the International 
Commercial Courts of the spc’ (Trial Procedure Rules) and the ‘Trial Working 
Rules of the icec of the International Commercial Courts of the spc’ (Trial 
Working Rules of the icec),52 which are essential matching documents for the 
Provisions, marking the phased achievement that has already been made by 
the spc in implementing the Opinions. The implementation of the three doc-
uments means that the one-stop-shop international commercial multilateral 
dispute resolution platform has been officially set up and entered the opera-
tional phase.

As for the ‘Notice on Introducing the First Batch of International Com-
mercial Arbitration and Mediation Institutes’, five international commercial 
arbitration institutes and two international commercial mediation institutes 

51 spc, Decision on the Establishment of icec 2018.
52 spc, ‘The spc Releases Matching Documents’, 5 December 2018.
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have been assigned to provide an institutional guarantee for the international 
commercial multilateral dispute resolution mechanism. The ‘Trial Procedure 
Rules’ provide guidance for working procedures of the international com-
mercial courts, including case acceptance, delivery, pre-trial mediation, case 
 hearing, enforcement, support for arbitration and others, making clear the 
connection between litigation and mediation, as well as litigation and arbitra-
tion, which plays a pivotal role in directing relevant parties both home and 
abroad to choose dispute resolutions independently through the one-stop-
shop mechanism, and having international commercial disputes resolved fair-
ly and efficiently. The ‘Trial Working Rules of the icec’ provide more detailed 
rules pertaining to function and composition of the icec, qualification condi-
tions, duties and obligations of the expert commissioner, duties of the expert 
commission office, expert commissioner mediation and consultation mecha-
nism, function guarantee for the expert commissioner and others.

4 A Proposal for Regulating Disputes

When it comes to how to establish a dispute settlement mechanism that could 
fully fit the implementation of the bri, we shall argue that certain principles 
must be adhered to, including procedural justice, party self-determination, the 
neutrality of the person or institution in charge of the resolution, equal treat-
ment of all parties and protection-guarantees of the full and free participation 
by all parties in the process.

It is to be observed that countries along the B&R exhibit significant diver-
sity: different geo-economic, geopolitical and geostrategic agendas; national 
legal environments vary and States are signatories to diverse international 
legal treaties, groups and trading blocs; religious backgrounds, traditions and 
ethno-cultural compositions differ; as well as economic systems and stand-
ings; and some of the B&R countries have endured armed conflicts for many 
years, leaving behind traumas, painful collective memories and a degree of fra-
gility which raises both internal and external security concerns. In light of this 
complexity and series of sensitivities and delicate imbalances, new require-
ments focusing on the investment and the life cycle of a dispute are to be put 
forward for a practical and credible dispute resolution mechanism in relation 
to the bri dynamic.

The goal of the bri at its early stages is to focus on infrastructure develop-
ment53 in the sphere of transport and energy infrastructures; the middle-term 

53 L Wang, 28 June 2016.
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target is the establishment of a relatively mature free trade area. The potential 
investment and trade system that will result from the bri may be different 
from traditional trade agreements, which focus on market entry and preferen-
tial treatment. It will place greater emphasis on a new economic cooperation 
framework aimed at being simultaneously more diverse, open and inclusive. 
It will be a wide-ranging system that goes beyond elimination of tariffs and 
includes strategic co-investments, long-term economic partnerships, pivotal 
energy agreements, crucial synergies and platforms for joint investments in 
industries such as information and communication technology.

The previous sections have highlighted the value of mediation within the 
demanding sphere of isds and, especially, in the sui generis case of the bri. It 
suggests some tangible policy steps that may help establish an efficient dispute 
resolution mechanism in the bri context. This is not an attempt to re-invent 
the wheel. Instead, the argument here is to employ best practices and make 
full use of existing international multilateral tools and mechanisms, while at 
the same time taking specific characteristics of the bri into account. A smart 
adaptation and incorporation of the isds system could be at the core of the 
bri, the aiib, and the legal norms that could define both.

The proposal for ‘principled’ dispute regulation provides a new dimension 
to underpin the current regional versus global governance debate in interna-
tional trade law as well as financial and banking law,54 within a ‘multilayered 
governance’ theory developed by Ernst-Ulrich Petersmann, Thomas Cottier 
among others.55 To be more specific, multilayered governance is about hori-
zontal and vertical checks and balances. Within the overall constitutional 
norms, different layers of governance serve different functions, while sharing 
common elements of legitimacy-outcome, the rule of law and representation 
(together, democracy). The three sources of legitimacy are of equal impor-
tance, which means that one cannot be vital at the expense of the others.56 In 
terms of the regulation of disputes within negotiation theory, negotiation is 
one method for parties to reach possible resolutions directly with each other, 
involving three neutral constructs,57 naming interested-based (mediation), 
rights-based (court system and arbitration) and power-based (such as labor 
strike).58

54 Duran 2018; Hirschman 1990.
55 Joerges and Petersmann 2007.
56 Ibid 64–67.
57 Shamir and Kutner 2003.
58 Ury, Brett and Goldberg 1993.
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4.1 A Unified Dispute Resolution Mechanism Is Optimal
Compared with mechanisms such as the wto and the North American Free 
Trade Agreement, which provide different resolution methods, a unified ap-
proach is not only much easier to manage, but also would reduce litigation 
costs and facilitate implementation. Furthermore, a very light appeal mecha-
nism would be optimally positioned to protect the rights and interests of rel-
evant parties.

In the case of the bri, a permanent dispute resolution registry is recom-
mended to regulate the life cycle of the dispute and focus on the bigger picture 
of the investment. It could be a centre that emerged from and was affiliated 
with the aiib (the Centre), as is icsid with the World Bank, thereby guaran-
teeing international standards. The Centre could also resolve disputes between 
countries, in addition to a country and a foreign investor. In other words, it 
would be mandated to deal with international commercial, investment and 
trade disputes. The Centre could in addition assist in the establishment and 
coordination of dispute boards in conjunction with institutions such as fidic, 
International Chamber of Commerce, and the Dispute Resolution Board Foun-
dation (drbf).

At its inception, the panels and appellate process could be set up, while 
gradually developing a series of targeted tribunals, including maritime, envi-
ronment, intellectual property rights and even a financial tribunal.59 As for 
qualification of the subject, it could be the authorities, funds, businesses or 
individuals from all Participating States. Facilitation arrangements could 
also be considered if only one of the parties is from a member State of the  
Centre.

As it stands, the Centre is mostly aspirational, as it is an established implied 
power of international organization organs to establish judicial bodies in fur-
therance of their mandates. The Articles of Agreement of the aiib only men-
tions arbitration as a remedy for disagreements between the aiib and a State 
which has ceased to be a member, or between the aiib and any member after 
adoption of a resolution to terminate the operations of the Bank.60 Dispute 
resolution clauses could be established in a contract to utilize the  international 

59 To name the Asian Development Bank (adb) as an example, ‘supported thematic inter-
ventions, such as creation of a green bench for administration of environmental justice, 
a gender court for resolution of disputes related to gender-based violence and access to 
justice for urban poor’. The Paper (Nagpal 2018) concludes that ‘thematic and targeted 
interventions have proved to be more effective than broader interventions in the justice 
sector’.

60 aiib aoa, art 55.
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dispute resolution registry, the administrative body of the Centre, headed by a 
registrar. State consent and public international law could also constitute the 
basis for creation of a dispute resolution body.

The aiib is a young international financial institution, established only less 
than three years ago. It is perhaps too ambitious to set up a Centre affiliated 
with the aiib in short term, considering that icsid was established more than 
20 years after the World Bank by through the Executive Directors to further the 
World Bank’s objective of promoting international investment. Nevertheless, 
since icsid has operated for more than 60 years and achieved worldwide rec-
ognition, it could still act as the very benchmark for the Centre. The main dis-
tinction between the icsid and the Centre is that the Centre is advised to be 
equipped with soft yet broader regulatory competence, authorized to resolve 
trade, IS and commercial disputes.61 It should also function as a registry for 
other adr providers the aiib may approved. The aiib has no plan in the me-
dium term to establish a Centre despite the theme of the second annual aiib 
Legal Conference in 2018 (‘International Organizations and the Promotion of 
Effective Dispute Resolution’). Any such plans will depend on the practical re-
quirement and consent of member States of the aiib. This leads to the premise 
of the following section, on what are the incentives to create the Centre.

4.2 Making a ‘Centre for Dispute Regulation’ Attractive
Taking into consideration the complicated geopolitics of the vectors addressed 
by the bri and the region of operations of the aiib, a dispute resolution mech-
anism with a high institutional judicial structure at an early stage is hard to 
achieve. Making consultation a pre-condition, in regulating the life cycle of the 
dispute, would not only help maintain a good relationship between the parties 
and their investments, but also provide a window of opportunity for parties to 
resolve their conflicts and disputes to the greatest possible extent through an 
amicable, transparent process. Following these amicable negotiations, the 
next step would be mediation. The particular form of the proposed mecha-
nism will need to be hybrid to maintain the flexibility needed. The particular 
mechanism employed in each case will vary and be regulated to minimize ten-
sions and maximize effectiveness and protection of investment relationships. 
With discretion, harmony and legal creativity. It cannot be rigid or absolute. 
Both parties can thereby be able to claim a win within their governments and  
states.

61 icc is a very successful example in this regard. To be more specific, icc arbitration could 
settle both commercial and investor-state disputes between general corporations, state-
owned enterprises, sovereign states and international organizations.
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Since there have already been various international dispute resolution in-
stitutes all over the world who keep innovating so as to provide more satisfy-
ing services,62 then why would relevant parties choose the Centre, if it would 
be established, instead of the more experienced ones, such as the Hong Kong 
 International Arbitration Centre or the Singapore International Arbitration 
Centre? The Centre would act as a platform and registrar for such institutions. 
The long-term accumulated experiences of the icsid, the ect and the cedr 
could provide some insight.63

icsid and cedr seem to share more common perspectives, compared with 
the ect. Usually relevant parties would consider the quality and acceptability 
of the award, impartiality and predictability of the application of law, whether 
the procedure is easy to follow, the reputation of the institute and the adminis-
trative fees. As noted by cedr, location of such a platform is vitally important 
for the parties in dispute. Furthermore, candidate list of neutrals also plays a 
critical role in terms of experience, qualification and credentialing. In compar-
ison, the ect chose to consider two factors which could affect choices between 
different providers, naming impartiality and predictability of the application 
of law and location of the institute.

When selecting the neutral, parties pay attention to different aspects. Put 
differently, it depends on what type of selection procedure is chosen. For arbi-
tration, for example, the candidate’s acquired technical expertise and knowl-
edge in a particular subject matter and on particular legal views on certain 
issues play a pivotal role. With regard to mediation, proper training and rec-
ognized credentialing, process expertise, subject matter expertise, familiarity 
with the issues in dispute and cultural background are more important.

With respect to recognition and enforcement of the mediation agreement 
properly, during the process of accepting a new member to the Centre, rel-
evant parties could be required to acknowledge that any final decision, award 
or judgment made by the Centre shall be recognized as the final decision 
made by their local judicial platform. Nevertheless, the contracting party could 

62 For example, the icsid unveiled a working paper to propose changes to the Rules, includ-
ing but not limited to 1. reducing time and cost in proceedings; 2. introducing enhanced 
transparency rules, including a disclosure of third-party funding obligation and special 
rules on security for costs; 3. revising process for the disqualification of arbitrators, and 4. 
expanding access to the Additional Facility.

63 Please note subsection 4.2 was based on survey feedback of one working staff from each 
of the icsid, the ect and the cedr on China and bri dispute resolution. It is a limited 
summary of their personal views and their respective experiences. They are informal and 
preliminary questions about factors which influence a party’s choice of a dispute resolu-
tion institutions.
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 record reservations with regard to this provision when joining the Centre. The 
UN Convention on International Settlement Agreements Resulting from Me-
diation will be signed on 7 August 2019 in Singapore, two days before coun-
try’s bicentennial National Day. The Singapore Convention could serve as an 
enforcement mechanism for international mediated settlement agreements.

5 Conclusion

The regionalism versus internationalism debate has given rise to a rich debate 
in the field of international trade law. There are those that view regionalism 
as a way to promote international integration, while the others view regional-
ism as ‘protecting’ regions and thus against the multilateral spirit that char-
acterizes a truly global organization. This has ramifications these days in the 
light of Brexit and the regional trade agreement that the EU has provided to 
the UK (single market and customs union), which the UK wishes to exit. But 
it also reverberates in emerging economies preferential agreements and the 
‘graduation’ issues present challenges for development. The debate is now also 
explored in international finance and investment by international financial 
institutions, including the aiib, which has to be taken out of the dilemma of 
a ‘regional threat’ versus ‘opportunity’ depending on the view point involved. 
What is argued here is that principled dispute regulation will provide a new 
dimension to underpin regionalism within global governance. This debate 
would ultimately result in an intellectual anchor for the rule of law within mul-
tilevel governance.

This is not the end. It is not even the beginning of the end of the debate. 
Ever since it was put forward for the first time in 2013, the bri has attracted 
attention all over the world. What the exponents of the bri seem to want to 
achieve is more than a free trade area but less than a common market. Through 
providing an open, inclusive and balanced investment and trade cooperation 
platform, the bri aims to achieve a community of common destiny. During 
the construction process, investment, commercial or trade disputes between 
individuals, undertakings, institutes, authorities and countries cannot be 
avoided. However, there is no simple dispute resolution mechanism that could 
efficiently resolve the above-mentioned conflicts. On the basis of existing well-
established mechanisms, this chapter argued that a permanent, institutional-
ized and comprehensive dispute resolution system could be set up, affiliated 
with the aiib, and well geared to resolve a variety of conflicts, at least in the 
not too distant future. Nevertheless, due to the particular political and social 
environments in some B&R Participating States, a flexible method could be 
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adopted. We specifically proposed the establishment of consultation as the 
pre-condition for initiating a case before the Centre. Among the range of pos-
sible methods to regulate disputes, mediation was recommended as present-
ing critical advantages in the context of the bri and the B&R Participating 
States—with their tremendous diversity, sensitivities and peculiar political 
and legal complexities. When considering that China will remain the driver 
and engine behind the bri, nothing could contribute more to the traditional 
perception of Chinese ‘harmony’ than smart, fair and efficient negotiation 
mechanisms based on a solid mediation platform. This will allow for the ef-
ficient resolution of disputes that arise along the B&R and will not jeopardize 
the long and promising road ahead.
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