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Abstract

This chapter focuses on the developmental aspect of dispute resolution based on the 
experience of the Asian Development Bank (adb) over the last twenty years. adb has 
undertaken projects that support dispute resolution mechanisms in its developing 
member countries with the aim of achieving development impacts towards a more 
inclusive and sustainable economic development in Asia and the Pacific. This chapter 
posits that the promotion of dispute resolution through thematic or targeted interven-
tions has yielded more effective results compared to larger-scale interventions through 
broader justice sector reform programs. This is demonstrated through adb’s recent ex-
perience financing and implementing technical assistance projects under its Office of 
General Counsel’s Law and Policy Reform Program focused on environmental and cli-
mate change adjudication, access to justice in gender-based violence cases and creat-
ing and strengthening international arbitration laws to foster foreign direct investment 
and cross-border trade. adb does not necessarily shy away from ambitious investments 
in the justice sector, but recent experience has shown that through smaller, well- 
targeted interventions with strong ownership by key stakeholders within their absorp-
tive capacity, it has been able to demonstrate meaningful impact in the area of dispute  
resolution.
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1 Introduction

In development finance, dispute resolution is manifest at three levels— 
operational, developmental and institutional. This chapter focuses on 
 experience of the Asian Development Bank (adb) at the developmental level in 
fostering dispute resolution mechanisms in its developing member countries 
(dmcs). It does not cover dispute resolution in adb’s operation areas, such as 
in adb projects—for example, as it relates to the social and environmental im-
pacts on the people affected by projects and procurement of goods, civil works 
and services in adb projects. Also, this chapter does not cover the institutional 
aspects of dispute resolution—which address any formal claims made against 
adb and how these interplay with adb’s privileges and immunities.

Over time, adb has undertaken a range of projects1 that foster dispute reso-
lution mechanisms in its dmcs with the aim of achieving a more inclusive 
and sustainable economic development. adb has provided loans to its dmcs 
to enhance access to justice and reforms to the judicial system to promote 
good governance through improvements in the rule of law. adb has also fi-
nanced thematic or targeted interventions, such as the creation of specialized 
‘green courts’ or ‘green benches’ for administration of environmental justice, 
a specialized court for resolution of disputes related to gender-based violence 
(gbv) and assisted in enacting or strengthening arbitration laws to foster for-
eign direct investment (fdi) and cross-border trade in the South Pacific. Most 
recently, adb’s Infrastructure Referee Program aims to promote mediation and 
dispute resolution in infrastructure public-private partnership (ppp) projects.

This chapter provides an overview of adb’s earlier experience financing dis-
pute resolution interventions as part of broader justice sector reform projects 
and the challenges in implementing these larger scale projects (Section 2). It 
then describes adb’s evolving approach under its Law and Policy Reform (lpr) 
Program2 financing and implementing dispute resolution reforms applying a 

1 In this context, ‘projects’ include projects approved and implemented under various modali-
ties, including technical assistance grants, investment projects and grants and program loans 
and grants.

2 ‘The central premise of adb’s lpr Program is that a functioning legal system is essential to 
sustainable development. A functioning legal system is anchored on the rule of law and com-
prises a comprehensive legal framework and effective judicial, regulatory, and administrative 
institutions that establish, implement, and enforce laws and regulations fairly, consistently, 
ethically, and predictably’. Christopher Stephens, adb General Counsel. Under the lpr Pro-
gram, adb’s Office of the General Counsel conceives, designs, processes, and implements 
technical assistance projects directly to developing member countries in areas relating to 
legal and judicial reforms. The lpr Program covers five different pillars—(i) environmental 
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thematic and targeted approach under smaller-value technical assistance pro-
jects (TAs) (Section 3). In examining the two approaches, this chapter con-
cludes (Section 4) that an incremental approach to dispute resolution reform 
in developing countries have been more effective than broader inventions in 
the justice sector based on the significant results achieved under adb’s lpr 
Program. This chapter delves into the reasons why and shares adb’s experience.

2 adb’s Broader and Larger-Scale Interventions

adb’s earlier thinking was ambitious with the approval of larger-scale inter-
ventions aimed at holistic reforms in the justice sector. This was based on 
the premise that a comprehensive approach was more likely to succeed than 
smaller, piecemeal attempts at justice reform. In the early 2000s, adb financed 
several sizable program loans to Pakistan, Bangladesh and Philippines aimed 
at wide-ranging justice sector reforms. These expansive interventions covered 
new court structures and laws, changes to governance, fiscal and human re-
source allocations, recommendations on mitigating court congestions and im-
proving enforcement mechanisms.3

In December 2001, adb approved its first and largest loan-financed justice 
reform program in the amount of US$330 million for the ‘Pakistan’s Access 
to Justice Program’ (ajp).4 The objective of the ajp was to improve access to 
justice for its citizens, the poor in particular, and address reforms relating to 
judicial processes and institutions, police and public safety, prosecution, ad-
ministrative justice and alternative dispute resolution.5 The ajp was expected 
to contribute to the government’s efforts to transform the performance of the 

law and sustainable development, (ii) infrastructure law and regulation, (iii) financial law 
and regulation, (iv) private sector development, and (v) inclusive growth and access to jus-
tice. See adb, ‘Law and Policy Reform Program’ 2016.

3 adb, ‘rrp on Pakistan’ 2001; adb, ‘rrp on Bangladesh’ 2007; adb, ‘rrp on Philippines’ 2008; 
adb, ‘rrp on Philippines’ 2011.

4 The ajp included two policy loans and a technical assistance loan. A TA grant was also pro-
vided given the complex nature and huge agenda of the ajp. See adb, ‘rrp on Pakistan’ 2001.

5 The two policy loans included six judicial outcomes: (i) better policy making, (ii) stronger ju-
dicial independence, (iii) greater efficiency, (iv) legal empowerment of the poor and vulner-
able, (v) better judicial governance, and (vi) human resource development. It also contained 
six police reform outcomes: (i) insulation of police from interference, (ii) improved capacity, 
(iii) establishment of an independent prosecution service, (iv) greater police accountability 
and transparency, (v) better liaison between the police and citizens, and (vi) public aware-
ness and protection of rights. See ibid.
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judiciary and the police. It involved 31 implementing agencies across the feder-
al level and four provincial governments in Pakistan and required compliance 
with 64 policy actions.6

The ajp yielded mixed results despite its comprehensive nature. Due to its 
complexity, it could not be implemented as originally envisaged and imple-
mentation was delayed.7 The ajp was too ambitious, trying to cover too many 
areas in judicial reform. It was also too centrally managed at the federal level 
and supply-driven, without strong demand and support from key stakehold-
ers, including provincial governments. For example, a number of critical police 
reforms could not be effectively implemented due to lack of well-grounded 
agenda, clear mandate and capacity within the government to effectively im-
plement them.

Furthermore, the implementation arrangements were too challenging for 
the executing and implementing agencies. The executing agency had never 
managed a program of this nature and the provincial agencies lacked experi-
ence in implementing complex reforms. The program had too many imple-
menting agencies and the coordination framework was ineffective in resolving 
conflicts between the federal and provincial levels. The tension between the 
judiciary and the executive branch, and executive control of the program, also 
undermined program implementation at the local and provincial government 
levels.8

To support ‘Bangladesh’s Good Governance Program’,9 a US$170 million 
loan was approved in October 2007 to put in place comprehensive policy  
reforms in anticorruption, judicial administration, public service and sector 

6 The Ministry of Law, Justice, Human Rights and Parliamentary Affairs was the overall ex-
ecuting agency for the ajp. At the Federal level, the implementing agencies were (i) the Law 
Commission, (ii) the Federal Ombudsman, (iii) the Federal Judicial Academy, and (iv) the 
 Ministry of Interior. At the provincial level, the implementing agencies were the depart-
ments of law and home, with the planning and development department/board playing a 
coordination role. The provincial implementing agencies worked with (i) the provincial om-
budsman, (ii) the High Court, (iii) the provincial public safety commission, as appropriate. 
See ibid.

7 The two policy loans were released in four tranches. The release of all but the first tranche 
was rescheduled because of difficulties in completing policy actions, many of which had to 
be implemented at both the federal and provincial levels, within the planned time frame. 
The first tranche was released on 24 December 2001 upon fulfillment of all the first tranche 
conditions. The incentive tranche was released on 20 November 2022, five months later than 
originally scheduled. The second tranche was released on 22 December 2004, 18 months 
later than originally scheduled. The third and final tranche was releases on 28 August 2007,  
18 months later than originally scheduled. See ibid.

8 adb, ‘Completion Report on Pakistan’ 2009.
9 The program was accompanied by a TA grant to support program implementation and capac-

ity building of the executing and implementing agencies. See adb, ‘rrp on Bangladesh’ 2007.
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governance.10 This was another broad and complex program covering gov-
ernance reforms through 47 policy actions in a wide range of areas. Imple-
mentation involved three tranches, with each tranche to be released upon 
the government’s fulfillment of the agreed policy conditions. Adding to the 
complexities of reforms, implementation involved 17 executing and imple-
menting agencies.11 Although the program yielded good results,12 there were 
implementation issues resulting from the complex and larger nature of the 

10 These include, among others, separation of the judiciary, operationalization of Bangla-
desh Judicial Service Commission, reconstitution of the Anti-Corruption Commission 
and Public Service Commission, ratification of the United Nations Convention Against 
Corruption, implementation of the National Integrity Strategy, enactment of the Right to 
Information law and Whistle Blower Protection law, asset declaration by public servants 
and lower court judges, governance risk assessment in five key sectors, a grievance redress 
mechanism across the ministries, and establishment of the container terminal manage-
ment system at the Chittagong Port Authority. See ibid.

11 They included: (i) Cabinet Division; (ii) Supreme Court; (iii) acc; (iv) Law and Justice 
Division of the Ministry of Law, Justice and Parliamentary Affairs (mljpa); (v) Legislative 
and Parliamentary Division of the mljpa; (vi) Bangladesh Judicial Service Commission; 
(vii) Ministry of Shipping; (viii) Chittagong Port Authority; (ix) Ministry of Public Admin-
istration; (x) Public Service Commission; (xi) Economic Relations Division; (xii) Finance 
Division; (xiii) Ministry of Foreign Affairs; (xiv) Bangladesh Railway; (xv) Ministry of Edu-
cation; (xvi) Power Division of the Ministry of Power, Energy and Mineral Resources; and 
(xvii) Ministry of Health and Family Welfare. See ibid.

12 The government completed separation of the judiciary from the executive in Novem-
ber 2007 through an ordinance, which was ratified by the Parliament in 2009. To ensure 
speedy disposal of cases pending in the high courts, during 2009–2017 the government 
appointed 47 judges to the High Court Division and 17 judges to the Appellate Division of 
the Supreme Court. Between 2007 and March 2018 the Bangladesh Judicial Service Com-
mission recruited about 1,500 judges for the lower courts to support separation of the 
judiciary. The separation of the judiciary from the executive has led to improvement of 
the disposal of court cases. The Supreme Court has now assumed responsibility for most 
judicial and administrative decisions relating to the lower courts. The judiciary took vari-
ous steps to speed up court proceedings and to reduce delays in court judgments. In 2015, 
the Appellate Division disposed of 9,992 cases, whereas 8,007 cases were instituted. The 
High Court Division disposed of 37,753 cases while 70,940 cases were instituted. In the 
subordinate judiciary, about 1.4 million cases were disposed of whereas about 1.5 million 
new cases were instituted. The higher rate of case disposal indicates improved manage-
ment and efficiency of the judiciary. A project of Tk23.88 billion is being implemented to 
establish chief judicial magistrate court buildings in all 64 districts. Alternative dispute 
resolution and legal aid instituted—to improve access to justice, both the civil and crimi-
nal code procedures were amended in 2012 to incorporate the alternative dispute resolu-
tion process for quick disposal of cases and disputes. Under the Legal Aid Services Act, 
2000, the National Legal Aid Services Organization was established by the government 
and is responsible for implementing government legal aid across the country. District le-
gal aid offices have been established in all 64 districts with a view to ensuring access to 
justice for the poor and disadvantaged. See adb, ‘Progress Report on Tranche Release for 
Bangladesh’ 2018.
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program. The program was extended eight times for 78 months, from origi-
nal loan closing date of 31 March 2012 to 30 September 2018, in an attempt to 
fulfill the remaining tranche release conditions. These policy conditions were 
not met and eventually were waived, as follows: (i) establishment of an office 
of the ombudsman;13 (ii) Parliament’s ratification of an ordinance relating to 
legislation prescribing specific qualifications for the recruitment of Supreme 
Court judges; and (iii) Parliamentary ratification of an ordinance relating to 
legislation for the creation of an independent and competent prosecution or 
attorney service.14 adb and the government had extensive discussions and 
agreed to waive these conditions to close the program.15

In December 2008, adb approved the ‘Philippines’ Governance in Justice 
Sector Reform Program’, comprised of two program loans. It identified binding 
constraints such as lengthy judicial processes resulting in delayed case resolu-
tion and lack of impartial and accessible judicial system, which affect inves-
tor confidence and hampers economic development. Also delays in criminal 
proceedings, weak capacity, lack of coordination, and jail overcrowding un-
dermine the criminal justice system in the Philippines. A first US$300 million 
subprogram loan approved in 2008 focused on increasing resources to the jus-
tice sector and supporting the efficient delivery of justice service.16 A second 
US$300 million subprogram loan approved in 2011 focused on building insti-
tutional capacity to deliver justice services to communities and implement 
measures to address key justice sector priorities.17

The program was designed to address weaknesses in the judiciary and jus-
tice sector institutions that are mainly caused by inadequate resources, made 
worse by weak financial management. The lack of resources in the justice  

13 The government established an office of Tax Ombudsman in 2005 but this was abolished 
in 2015 as it could not deliver the intended results. This setback with the office of the Tax 
Ombudsman has made the government hesitant to establish the office of national om-
budsman since it is not certain about its outcome. Instead, the government implemented 
alternative measures such as the grievance redress system across the government and 
claimed that it had partially complied with this condition by implementing alternative 
measures. See ibid.

14 The Supreme Court lawyers, who are also members of the major political parties, strongly 
opposed the implementation of these two conditions as it may reduce the changes for 
some lawyers to become Supreme Court judges or government attorneys as the proposed 
laws require such selection based on specific criteria. Therefore, strong resistance from 
the influential legal practitioner community has delayed implementation of these condi-
tions. The government requested adb to waive these two policy conditions. See ibid.

15 The Bangladesh’s Good Governance Program has recently closed and the program com-
pletion report is under preparation. See ibid.

16 adb, ‘rrp on Philippines’ 2008.
17 adb, ‘rrp on Philippines’ 2011, 3.
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sector was undermining the capacity to meet institutional mandates and per-
formance targets. It had also created conditions that jeopardized the integrity 
of justice sector agencies and their staff and weakened the independence of 
the courts. As the executing agencies, the Supreme Court and the Department 
of Finance implemented the two subprograms, coordinating among the im-
plementing agencies (the Supreme Court, the doj, the dilg, the dbm, and 
the Office of the Solicitor General); program administration; disbursements; 
maintenance of all program records; and reporting to adb. The implementa-
tion period for (i) subprogram 1 was from January 2006 to July 2008 and (ii) 
subprogram 2 was from September 2009 to August 2010, which was extended 
until March 2012 due to slower than expected progress.

While the Philippines program was rated successful in terms of relevance 
and delivering results, the sustainability of the program was rated as unlikely.18 
Positive impacts were generated but once the program finished, the judicial 
reforms did not have the sustained support and commitment over the medium 
to long term. Weakness in addressing rising backlog of cases and congestion in 
prisons continued. Furthermore, the budgetary allocation to the judiciary in 
the government’s national expenditure program fell below 1% of the total gov-
ernment expenditure. In fact, targeting a 1% allocation of total expenditures 
was one of the policy conditions. The post-program assessment noted more 
focus on capacity and institutional development to ensure sustainability.

Overall, the three large-scale program loans proved too ambitious, overly 
complex in design and implementation, and beyond the institutional capacity 
of the agencies involved. This hampered the likelihood of the sustainability of 
the reforms.

3 adb’s Thematic and Targeted Interventions

Since 2009, adb’s Office of the General Counsel under its lpr Program, has 
been taking a different approach particularly effective in the area of dispute 
resolution.19 adb began targeting interventions thematically, addressing spe-
cific needs of its dmcs with clear objectives consistent with its strategic frame-
work allowing for systematic and longer-term engagement and ensuring that 

18 adb, ‘Completion Report on Philippines’ 2017.
19 Please note that Section 3 focuses on the experience of adb’s Office of General Counsel 

under its lpr Program and not based on the experience of adb as a whole. This sub-
section does not take into account legal and justice sector projects under other adb 
departments.
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key stakeholders have the capacity to implement. These interventions prior-
itized engagement and ownership by key stakeholders thereby contributing to 
the success in achieving the objectives and sustainability of reforms.

3.1 Environmental and Climate Change Adjudication
For almost ten years, adb has worked with Asian judiciaries to strengthen their 
capacity to effectively adjudicate environmental disputes, and more recently, 
climate change disputes, through several incremental technical assistance 
projects (TA). Work began under a small-scale regional TA ‘Strengthening of 
Judicial Capacity to Adjudicate Upon Environmental Law and Regulations’.20 
Under this TA, adb, along with the United National Environmental Program 
(unep), convened the inaugural Asian Judges’ Symposium on Environmental 
Decision Making, the Rule of Law, and Environmental Justice in July 2010 to 
consider how to increase judicial capacity for environmental adjudication.21 
At the conclusion of the Symposium, participants proposed the Asian Judges 
Network on the Environment (ajne) to improve the quality of court rulings on 
environmental and natural resource cases, and achieve effective enforcement 
of environmental law in the region, supported by two subregional groups, 
namely the Association of Southeast Asian Nations (asean) and the South 
Asian Association for Regional Cooperation (saarc).

Building on the success of the small-scale TA, adb approved a regional TA 
‘Building Capacity for Environmental Prosecution, Adjudication, Dispute Res-
olution, Compliance, and Enforcement in Asia’ in December 2010.22 The aim of 
this regional TA was to strengthen the capacity of judges to better adjudicate 
environmental law cases to improve the implementation, compliance and en-
forcement of environmental laws in participating countries. It focused on sup-
porting the chief justices and senior judiciary due to their direct and indirect 
influence on the legal system and environmental enforcement.23

20 adb, ‘TA Report for Strengthening of Judicial Capacity’ 2009.
21 The Symposium convened about 110 judges, environmental ministry officials, and civil 

society representatives from Asia, Australia, Brazil, and the United States to share expe-
rience to strengthen the rule of law, environmental justice, and the ability of judges to 
decide environmental cases. unep noted that the Symposium was the largest gathering 
of judges and legal stakeholders dedicated to strengthening the rule of law and justice for 
the environment since the 2002 Global Judges Symposium in Johannesburg, South Africa. 
See adb, ‘The Proceedings of the Symposium’ 2010.

22 adb, ‘TA Report for Building Capacity’ 2010.
23 ‘The judiciary plays a critical role in environmental enforcement by enunciating princi-

ples of environmental law, facilitating the development of environmental jurisprudence, 
and leading the legal profession to pursue the integration of sustainable development 
and environmental justice within strong national rule of law systems. Judges need to have 
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The TA employed a two-pronged approach in engaging the judiciary in 
improving the adjudication of environmental cases. Firstiy, it worked on the 
regional and subregional levels, in establishing the proposed ajne and sup-
porting saarc and asean. Second, the TA engaged on the national level and 
supported in-country pilot programs. adb’s Office of the General Counsel 
served as the executing agency and worked closely with supreme courts, high 
courts, environmental tribunals, and national prosecution and law enforce-
ment officers.24

Initially, the TA supported two pilot countries—Indonesia and Pakistan 
emanating from the willingness of the chief justices of Pakistan and Indo-
nesia to act as champions.25 As a result of the tremendous commitment by 
the senior judiciaries, significant outcomes resulted from adb’s assistance to 
 Pakistan and Indonesia. In Pakistan, specialized ‘green courts’ or ‘green bench-
es’ were established which were led by trained environmental law judges and 
facilitated by specialized court procedures drafted based on international best 
practices.26 In Indonesia, an environmental judicial certification program 
under which only accredited judges can serve as environmental judges was 
 established in conjunction with the Ministry of Environment and the Supreme 
Court of Indonesia.27

Request for TA assistance increased to include other countries: Bangladesh, 
Bhutan, Cambodia, the People’s Republic of China, India, Lao People’s Demo-
cratic Republic, Malaysia, Myanmar, Nepal, Philippines, Sri Lanka, Thailand, 

the knowledge and tools available to pursue such noble objectives’. See adb, ‘The Pro-
ceedings of the Symposium’ 2010, 23.

24 adb’s Office of the General Counsel also worked closely with other development partners 
such as iucn and unep as implementing partners, as well as relevant adb departments 
to ensure full coordination. See ibid, 22.

25 During the 2010 Symposium, the chief justice of Pakistan, offered to host, in 2011, a re-
gional roundtable for saarc chief justices to gather momentum for environmental en-
forcement, and the chief justice of Indonesia made a similar offer for asean countries. 
See ibid, 23.

26 adb also assisted Pakistan in developing an environmental law curriculum to be used in 
judicial training academies and in the creation of a special judicial committee for envi-
ronment. See Khan, 13 May 2012; Dawn, ‘Green Benches’, 12 May 2012.

27 It was Indonesia’s desire to better understand other regional and nonregional efforts in 
environmental jurisprudence and environmental courts and tribunals that began the 
adb program. Since 1998, Indonesia has been training its judiciary in environmental law, 
however, to further strengthen the judiciary’s capacity to adjudicate environmental cas-
es, the Ministry of Environment entered into a memorandum of understanding (mou) 
with the Supreme Court which established a program to certify judges as ‘environmental 
judges’ after they have completed a series of training and subject to ongoing conditions to 
retain their environmental expert status. See Sumanatha, July 2010.
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and Vietnam.28 Green courts or benches were also established in Bhutan, 
Malaysia and Philippines. In Sri Lanka, a South Asian Judges Training Centre 
on Environmental Rule of Law and Sustainable Green Development was set 
up to train judges.29 In Bhutan, adb assisted drafting rules of procedure for 
environmental cases, and developed an environmental bench book for green 
bench judges which was a compendium of policies, laws and environmental 
case law.30

The TA resulted in the creation of the ajne, the first-of-its kind judicial 
network in the world for sharing environmental cases, information and best 
practices, which is comprised of judges from the asean and saarc regions, 
as well as from Australia, Brazil, Fiji, Mongolia, New Zealand, the United King-
dom, and the United States of America. The ajne events brought all environ-
mental law stakeholders together—judges, prosecutors, environment ministry 
officials, environmental law experts, and civil society representatives—and 
provided a neutral platform to conduct frank discussions on environmental 
issues. The dedicated website (www.ajne.org) hosts numerous resources that 
can help judges adjudicate effectively, such as a legal database that brings to-
gether the laws, rules, regulations, and case law of different countries.31

Perhaps, the most satisfying outcome is that adb’s work with the judiciary 
was instrumental in enhancing environmental jurisprudence in Asia. For in-
stance, one of ajne’s champion judges, Chief Justice Syed Mansoor Ali Shah of 
Pakistan’s Lahore High Court, penned Ashgar Leghari v. Federation of Pakistan, 
et. al.,32 which is recognized as groundbreaking and is being cited as a prec-
edent even beyond Asia. The Leghari case has generated similar public interest 
litigation in India when a young girl filed suit in the National Green Tribunal 
against the government over its failure to prepare a carbon budget and a na-
tional climate recovery plan, specifically referencing the Leghari case.33 The 
Leghari case has also inspired litigation in Europe, where the People’s Climate34 
case was brought before the European Union General Court of Justice by fami-
lies, whose livelihood have been and will be put at risk by climate change.

28 adb, ‘TA Report for Building Capacity’ 2010.
29 Ahsan and Busta 2014.
30 ajne, ‘Workshop on Environmental Adjudication’ 2018.
31 ajne has also resulted in international recognition of Asian judges and raised their pro-

file in the fora on environment and climate change law. adb ensured that Asian judges 
become members of the governing body of the newly established Global Judges Institute 
on Environment. See the International Union for Conservation of Nature 2018.

32 Lahore High Court, Leghari v. Federation of Pakistan and others 2015.
33 National Green Tribunal of India, Ridhima Pandey v. Union of India, et al., 2017.
34 EU General Court, People’s Climate Case 2018.
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To continue its commitment, adb approved the ‘Developing Judicial Capaci-
ty for Adjudicating Climate Change and Sustainable Development Issues’ TA in 
December 2016, to provide judges with capacity building on environmental and 
climate change issues and adjudication for sustainable development.35 Judges 
throughout the region realized that more disputes related to climate change 
will likely be brought before the courts as the effects and impacts of climate 
change intensify. However, they need help in strengthening their knowledge to 
understand the various aspects of climate change and other sustainable devel-
opment issues.36 Undeniably, the region’s judiciary will play an important role 
in climate change governance, particularly regarding mitigation and adapta-
tion policies and plans. They will be called upon to interpret new environmen-
tal, climate change, and disaster risk reduction laws and determine rights.37

3.2 Access to Justice for Women and Girls Affected by Gender-Based 
Violence

A second example is the ‘Legal Literacy for Women’ TA project in Pakistan and 
Afghanistan which aims to provide access to justice to women and girls who 

35 The initial approved TA amount is $944,000. The TA implementation period is from De-
cember 2016 to January 2020. See adb, ‘TA Report for Developing Judicial’ 2016.

36 So far, under the TA, adb has convened two major conference on environmental and 
 climate change adjudication in Pakistan and Myanmar, as well other capacity building 
and knowledge sharing activities. On 26 and 27 February 2018, the Asia Pacific Judicial 
Colloquium on Climate Change: Using Constitutions to advance Environmental Rights 
and Achieve Climate Justice was held in Lahore, Pakistan to assist and build capac-
ity of judiciaries and legal stakeholders in Asia Pacific to implement constitutionally- 
entrenched environmental rights. It was also to provide materials to contribute to and 
be used in national judicial training institutes or organizations and facilitate dialogue on 
good practices in implementing environmental constitutionalism and advancing climate 
justice. See ajne, ‘Asia Pacific Judicial Colloquium on Climate Change’ 2018. On 29—30 
October 2018, the Supreme Court of the Union, adb and unep convened the Asia Pacific 
Judicial Conference on Environmental and Climate Change Adjudication in Nay Pyi Taw, 
Myanmar, which brought together judiciaries from the Asia and the Pacific to discuss the 
latest developments in environmental and climate change law and to discuss possible 
solutions. See ajne, ‘Asia-Pacific Judicial Conference’ 2018.

37 Judges across Asia and the Pacific will likely have to manage matters relating to: (i) le-
gal commitments, responsibilities, and rights flowing from international environmental 
agreements like the Paris Agreement; (ii) loss and damage due to floods and rising sea 
levels; (iii) actions against the state for failing to adequately regulate greenhouse gas 
 emission reduction, actions against polluters for failing to meet emission reduction re-
quirements, and actions on climate change in general; and (iv) review of government 
administrative decisions on matters such as environmental permitting. Consideration 
of such actions comprise rules of standing, including the ability of indirectly affected 
citizens to seek review of administrative decisions; transboundary litigation on climate 
change, climate displacement, evidentiary burdens, and climate change science; and in-
ternational environmental dispute resolution, through litigation or alternative modes.
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are affected by gbv.38 The significant economic and social costs of gbv impact 
not only women and girls personally, but also their families and communities, 
the government, and the economy in general, which suffers from lack of wom-
en’s participation in governance and the labor force. Without harnessing the 
talents, human capital, and economic potential of women and girls who make 
up half of Asia’s population, a region free of poverty will not be possible.39

Interventions under the TA include: (i) strengthening the capacity of the 
government, civil society organizations, and legal and judicial officers to re-
spond to clients on gender issues and to improve the access to justice for 
women; and (ii) increasing awareness of and support for women’s legal literacy 
and access to legal aid and services through a positive media campaign. Imple-
menting parties include community organizers, civil service organizations and 
government agencies.40

Even though there are laws to protect women, women’s literacy is very low 
and women’s legal literacy is even lower.41 Furthermore, the legal and judicial 
systems have a fluid attitude regarding legislation and the implementation and 
interpretation of laws in courts. To allow women to benefit from these laws, it 
is important to work closely with decision-makers in the formal and informal 
justice systems to ensure the understanding and proper use and application of 
existing legislative framework. Improving women’s access to and ability to use 
legal tools will facilitate more effective and substantive gender mainstreaming.

The ‘Legal Literacy for Women’ TA has been focusing on tailored capacity 
development of the legal service providers such as judges, prosecutors, mag-
istrates, and religious and community leaders, based on cultural sensitivities 
of each locality.42 Work began with training judges on gender sensitization 

38 The ‘Legal Literacy for Women’ TA was approved in December 2015 in the amount of 
$750,000 which has been increased to $1,433,000. The completion date of the TA is De-
cember 2019. adb, ‘Legal Literacy for Women’ 2015.

39 adb, ‘Gender Equality and Women’s Empowerment Operational Plan’ 2013. adb has been 
employing gender mainstreaming to promote gender equality and women’s empower-
ment across all adb operations.

40 The partner government agencies are the Ministry of Law, Justice and Human Rights in 
Pakistan and the Ministry of Women’s Affairs in Afghanistan.

41 Institutional mechanisms to support gender equality laws and policies exist at all levels 
of government in Pakistan, and its Constitutions legally mandates gender equality along 
with other human rights. Government of Pakistan, National Assembly of Pakistan. 1973. 
The Constitution of the Islamic Republic of Pakistan. Islamabad. Pakistan has also rati-
fied all relevant UN treaties, including the Convention on the Elimination of All Forms of 
Discrimination against Women.

42 Given the very conservative and patriarchal mindsets in these countries, adb put to-
gether a diverse team of expert trainers—including a former judge from South Australia 
Supreme Court, Human Rights and Sharia Law expert from Malaysia, development 

Ramit Nagpal and Christina Pak - 9789004407411
Downloaded from Brill.com05/19/2023 07:29:49PM

via free access



175Development Financing of Dispute Resolution Reform Projects

<UN>

and laws, in Pakistan’s Punjab province, the largest province and considered 
to be the epicenter of gbv.43 The judicial training was initiated at the invita-
tion of the Chief Justice of the Lahore High Court which has jurisdiction over 
Punjab and resulted in the training of more than 220 judges on (i) the basics 
of gender sensitization, (ii) national gender laws and culture of Pakistan, (iii) 
relevance of international standards, (iv) gender-sensitized judicial conduct 
in gbv cases, (v) gender-gbv against women, (vi) attrition and compromise; 
and (vii) children as witnesses and their giving evidence in court.44 Generally, 
both male and female judges had limited understanding about indirect and 
structural discrimination, special measures for vulnerable classes, affirmative 
action (which is included in the Constitution), and the difference between 
gender equality and gender equity. Most judges were not familiar with inter-
national law and the treaties that Pakistan had ratified on women and human 
rights. Furthermore, while judges were aware of physical or sexual violence, 
they did not seem to consider that psychological and economic violence is also 
part of gbv.45

Notably, the work with the Punjab judiciaries resulted in the establishment 
of Asia’s first model gbv court in Lahore in October 2017.46 The purpose of this 
specialized court is to enable cases on gbv to be prioritized and conducted in 
a gender-inclusive manner. The gbv court is presided over by a trained judge, 
prosecutor and staff. Special infrastructure for the court was also established 
including: (i) larger courtrooms so the distance between the victim, lawyers 
and audience is increased; (ii) e-court facilities so that women can give evi-
dence through video transmission; (iii) screens alongside the witness box so 
that women who are victims of violence are not forced to see the offenders 
when giving evidence; (iv) provision of female support officers, female pros-
ecutors, and other female personnel and, by developing special court proce-
dures. Since the establishment of the gbv court in Lahore, the conviction rate 
in rape cases has risen from 2% in 2016 to 20% in 2018.47 adb also assisted 

 anthropologist and national law expert from Pakistan and Afghanistan, and a gender and 
development law expert from adb.

43 According to the Punjab Commission on the Status of Women, 17,581 cases of gbv were 
reported in Punjab in 2016. This number does not reflect the many unreported gbv cases 
in Pakistan.

44 Training modules were customized to the needs of Pakistan and were based on an exten-
sive needs assessment done in the country.

45 Ahsan, 24 November 2017.
46 Dawn, ‘Court to Deal with Gender-Based Violence Cases Opens in Lahore’ 24 October 

2017.
47 adb, ‘Promoting Access to Justice’, 27 November 2018; Jalil, 6 May 2018.
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the Punjab judiciary in notifying the Gender Equality Policy for its judges, the 
Guidelines to be Followed in Gender-Based Violence Cases, and the Practice 
Note for the model gbv court.

Work with the Punjab judiciaries concluded by institutionalizing the es-
tablishment of the gbv court and for sustainability of the judicial training, a 
cohort of 25 local judges were trained who could deliver the trainings as and 
where needed.48 Three gender law modules were also prepared as part of the 
regular mandatory training program at the Punjab Judicial Academy.49

The ‘Legal Literacy in Women’ TA also engaged in Afghanistan where vio-
lence against women is considered widespread50 even though Afghanistan’s 
Constitution provides for the protection and advancement of women’s rights.51 
During the beginning of implementation in Afghanistan, due to the security 
concerns in the country, adb and its consultants could not travel to various 
provinces especially those considered the most dangerous areas for women. 
Therefore, initial trainings were only implemented through the Empowerment 
Center for Women (ecw), a civil service organization.52 adb, through the ecw, 
trained people from the informal justice sector (Jirgas, Panchayats, Shuras and 
Imams) on women’s rights in Islam, referral mechanisms in the informal jus-
tice sector to the formal justice sector, effective mediation methodology and 
training on family law and the Eliminating Violence Against Women Law.

Moreover, through partnership with the Chief Justice and the Attorney 
General of Afghanistan, the trainings extended to the formal legal and justice  

48 A trainer-the-trainers model is successful in leveraging limited resources to produce a 
multiplier effect and likely to result in more ownership by the implementing parties.

49 Additionally, the TA has worked on successful media campaign through ‘truck art’, where 
an initial batch of 20 trucks were painted with positive visuals and socio-legal messages 
for community awareness. See Pakistan Gender News, 20 October 2018. A second batch 
of trucks will be painted to be used as moving billboards. Also, puppet shows with folk 
music and positive message on law, Islam and culture were produced and presented in a 
few districts of Punjab province and live radio shows were presented with a lawyer and 
cultural practices experts. Short animated text messages and a national song on women 
empowerments is also under production.

50 Hasrat 2012; According to a 2008 national survey by Global Rights Afghanistan, 87.2% of 
Afghan women and girls face at least one form of sexual, physical, economic, and psycho-
logical abuse. See Afghan Women’s Network 2009.

51 Islamic Republic of Afghanistan 2004. The Elimination of Violence Against Women Law 
passed in 2009 is the country’s primary legislation on gbv and women’s issues. Afghani-
stan is a party to the UN Convention on the Elimination of All Forms of Discrimination 
Against Women (cedaw).

52 ecw is based in Kunduz province, an area with high level of gbv crimes and women’s 
restricted access to justice.
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systems, including judges from all levels of courts and prosecutors.53 The train-
ing programs covered 10 modules on Afghan laws, Islamic Shariah, interna-
tional law, and human rights law. Currently, the TA team is working with the 
Chief Justice to institutionalize these training through development of cours-
es for the judicial training institute and structural reform of Violence Against 
Women Courts in Kabul.54

3.3 Promotion of International Arbitration for a Better Investment 
Climate in the South Pacific

The third example of thematic, targeted intervention is adb’s assistance to 
 Pacific dmcs55 to create and strengthen their international arbitration laws.56 
The South Pacific is one of the last few regions in the world without an ef-
fective legal framework to resolve cross-border commercial disputes through 
international arbitration.57 The absence of an international arbitration frame-
work not only impedes fdi58 and cross-border trade but also stifles the flow 
of international climate finance and climate investments, which the South  
Pacific region urgently needs.59

53 In August 2018, the TA team conducted a needs assessment of judges and prosecutors 
handling elimination of violence against women cases in Afghanistan to prepare a cus-
tomized and need-based training program. The needs assessment was done through fo-
cused group discussions with around 100 judges and prosecutors. Based on the earlier 
focus group discussions, a training program was designed and delivered to 140 judges and 
prosecutors handling elimination of violence against women cases in December 2018.

54 Additionally, a media campaign is under preparation in Afghanistan. adb is working with 
a local art ngo to paint positive messages and visuals on prominent public walls in Kabul 
with government permits. These messages include awareness on women’s right to edu-
cation, inheritance, and dignity. These messages also condemn child and compensation 
marriages of women and girls. adb is also working with a mobile theatre group and cur-
rently various short plays are being presented in five important provinces of Afghanistan 
on issues ranging from domestic violence to culturally sanctioned forms of violence. The 
TA team is now preparing animated text messages, and a national song so that positive 
awareness raising message can reach out to the entire nation.

55 adb’s 14 Pacific dmcs include: Cook Islands, Fiji, Kiribati, Marshall Islands, Federated 
States of Micronesia, Nauru, Palau, Papua New Guinea, Samoa, Solomon Islands, Timor-
Leste, Tonga, Tuvalu, and Vanuatu. Niue is currently undergoing the process to join adb 
as a member.

56 The initial approved TA amount was $500,000 and has been increased to $1,650,000. See 
adb, ‘TA Report for Promotion of International Arbitration Reform’ 2016.

57 Pak 2017.
58 Recent academic research supports that access to international arbitration leads to an 

increase in foreign direct investment flows. Myburgh and Paniagua 2016.
59 Morita and Pak 2018.
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In recent decades, international arbitration has become the principal means 
by which commercial disputes between entities in different countries are re-
solved.60 The success of international arbitration as a means of dispute resolu-
tion is that it is a bespoke disputes process aimed at providing expertise, speed, 
confidentiality, neutrality and, most importantly, enforcement of the resulting 
arbitral award in nearly 160 countries through the UN Convention on the Rec-
ognition and Enforcement of Foreign Arbitration Awards (NY Convention).61

When making investment decisions, international investors often consid-
er whether a country is supportive of international arbitration, including, in 
particular, if the enforcement of foreign arbitral awards is locally supported, 
which is to say, whether the country has signed on to the NY Convention and 
has the legal framework to give effect to it.62

Globally, 159 of the 193 UN member States has adopted the NY Convention, 
however, the majority of the South Pacific countries have not signed onto the 
NY Convention: Kiribati, Federated States of Micronesia, Nauru, Niue,  Palau, 
Papua New Guinea (png), Samoa, Solomon Islands, Timor-Leste, Tonga, 
 Tuvalu and Vanuatu. In fact, only Cook Islands, Fiji and Marshall Islands have 
acceded to the NY Convention. Moreover, many of these countries do not have 
the domestic legal frameworks to support the recognition and enforcement of 
international arbitration agreements and foreign arbitral awards.

60 For example, in a recent survey conducted by Queen Mary University of London in 2018, 
97% of respondents (in-house counsel, arbitrators, private practitioners, representatives 
of arbitral institutions, academics, experts and third party funders) surveyed prefer inter-
national arbitration to resolve cross-border commercial disputes because ‘enforceability 
of awards’, ‘avoiding specific legal systems/national courts’, ‘flexibility’ and ‘ability of par-
ties to select arbitrators’. See White & Case 2018.

61 The NY Convention is widely recognized as a foundational instrument of international 
arbitration and provides a globally accepted and well-endorsed method of recognizing 
foreign arbitral awards in other signatory states. It creates a uniform international frame-
work, which enables parties to international arbitration agreements to enforce foreign 
arbitral awards with relative ease as compared to foreign court judgements. Furthermore, 
the NY Convention narrowly limits appeals from an award, which makes international 
arbitration more attractive to parties seeking finality in commercial disputes. Once a 
party has obtained an award from the tribunal, that award can be enforced in any of the 
ratifying countries. While there is an international treaty to recognize and enforce foreign 
arbitral awards that applies in close to 160 countries, there is no international treaty of 
comparable reach on recognition and enforcement of foreign court judgments or me-
diated settlement agreements although it is expected the United Nations Convention 
on Mediated Settlement Agreements will be opened for signature in 2019 but uptake is 
unknown.

62 Foreign investors view arbitration as a way to mitigate risks by providing legal certainty 
on enforcement rights, due process and access to justice. See Pouget 2013.
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Since the beginning of 2017, adb has been assisting its Pacific dmcs to ac-
cede to the NY Convention and implement the Convention through the enact-
ment of new or updated arbitration laws, based on the UN Commission on 
International Trade Law (uncitral) Model Law on International Commer-
cial Arbitration, tailored for the country context and including international 
best practices.

One early success has been the enactment of the Fiji’s International Arbitra-
tion Act in September 201763 which implements Fiji’s obligation under the NY 
Convention which they signed onto in 2010. It puts in place one of the most ad-
vanced legislative regimes worldwide, incorporating international best prac-
tices in international commercial arbitration with provisions adapted from the 
Australia International Arbitration Act, the Hong Kong Arbitration Ordinance 
and the Singapore International Arbitration Act.64 In essence, adb’s support 
to Fiji and other Pacific dmcs allows these countries to leapfrog to having one 
of the most advanced legislative regimes for arbitration in the world. To com-
mence the Act, adb and its international arbitration consultants assisted with 
drafting the related High Court Rules which was issued in November 2018.65

To further promote international arbitration and increase uptake by the 
Pacific dmcs, adb convened the first-of-its-kind South Pacific International 
Arbitration Conference in February 2018, in conjunction with the Fijian gov-
ernment and uncitral. This was attended by policy and law makers from 11 
South Pacific countries, as well as judges, lawyers, private sectors, development 
partners and international speakers.66

After the South Pacific International Arbitration Conference, demand for 
international arbitration reform increased and adb is also working with the 
governments of png, Timor-Leste, Samoa, Tonga and Palau. Recently, png’s 
National Executive Council (Cabinet) approved the policy paper on interna-
tional arbitration reform to proceed with accession to the NY Convention and 
implementation through a new arbitration law. adb and its international ar-
bitration experts were instrumental in assisting the png government with the 
legal and policy work required for the Cabinet approval.

63 International Arbitration Act (Fiji) 2017.
64 This brings Fiji’s International Arbitration Act in line with leading international arbitra-

tion jurisdictions such as Hong Kong, London, Paris, and Singapore as well as Fiji’s major 
trading partners.

65 High Court (Amendment) Rules (Fiji) 2018.
66 adb, ‘The Dawn of International Arbitration’ 2018; adb, ‘International Arbitration Re-

form’, 12 February 2018; Smulian, 12 February 2018; Chambers, 12 February 2018; Radio New 
Zealand, 13 February 2018; MinterEllison, 8 March 2018.
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adb is backing up legislative reform with capacity building. Awareness rais-
ing workshops on international arbitration reform were delivered in Tonga67 
and Fiji.68 For the implementation of the Fiji International Arbitration Act, 
trainings were delivered to the judiciary, lawyers and private sector and an-
other series of trainings are planned for 2019. adb is also supporting the png 
government in convening the second South Pacific International Arbitration 
Conference to take place in March 2019 in Port Moresby,69 as well as the deliv-
ery of trainings for the implementation of the proposed new arbitration law.70

3.4 Dispute Resolution in Infrastructure ppp Projects
adb is also attempting to promote dispute resolution through mediation in 
infrastructure ppp projects. adb and other international financial institutions 
have identified infrastructure development as a crucial component of any pov-
erty alleviation strategy in developing countries. According to adb’s ‘Meeting 
Asia’s Infrastructure Needs’ report,71 infrastructure needs in developing Asia 
will exceed $22.6 trillion through 2030, or $1.5 trillion per year, if the region 
is to maintain growth momentum. The estimates rise to over $26 trillion, or 
$1.7 trillion per year, when climate change mitigation and adaptation costs are 
incorporated.72

Due to the long-term nature of complexities and sensitivities involved, many 
of the infrastructure ppp projects, tend to face challenges and roadblocks, dur-
ing different phases and for various reasons, resulting in delays in completion 
or termination of contracts. Hence, effective resolution of disputes in infra-
structure ppp projects is critical in delivering the much needed infrastructure 
in developing Asia.

67 Ministry of Information and Communication Tonga, 20 September 2017.
68 At the opening of the Fiji workshops, Chief Justice Anthony Gates noted that ‘expertise 

in this field will enhance our reputation, and more importantly it will re-assure the rest 
of the world that Fiji is a safe place in which to invest and to do business. I hope therefore 
we can continue these workshops in order to achieve the necessary familiarity with the 
target groups’. See Gates 2017.

69 The Second South Pacific International Arbitration Conference will be convened under 
the wider International Mediation and Arbitration Conference, organized by the Nation-
al and Supreme Court of png. See Arnold, 7 December 2018; imaac 2019.

70 Under a separate TA, adb is also training Myanmar judges on the adjudication of com-
mercial disputes under the new Myanmar Companies Law, draft Myanmar Insolvency 
Law (Myanmar Debtors Rehabilitation and Liquidation Bill), and the enforcement of for-
eign judgments and foreign arbitral awards in Myanmar. adb, TA Report for Republic of 
the Union of Myanmar, 2015.

71 adb, ‘Meeting Asia’s Infrastructure Needs’ 2017.
72 Ibid.
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In July 2018, adb launched its Infrastructure Referee Program (irp), a grant-
funded initiative of adb’s Asia Pacific Project Preparation Facility, where par-
ties in a ppp infrastructure project may obtain funding support and technical 
assistance for dispute prevention and resolution.73 The focus of the irp is to 
provide a ‘third party opinion’ to public and private parties to resolve disa-
greements over risk allocation—mostly during the tendering and negotiation 
phases. It is well-recognized that disagreements over risk allocation frequently 
lead to renegotiation of ppp contracts. In fact, data shows that about one third 
of the ppp projects get renegotiated on this account.74

Under a memorandum of understanding, Singapore International Media-
tion Center will work with adb to establish a panel of international mediators 
and experts with experience and skills in dispute resolution of infrastructure 
ppps. Through the irp, panelists will provide an independent, third-party 
opinion to resolve disagreements that may arise over the life of a ppp project. 
Qualified ‘Infrastructure Referees’ will be tasked with conducting due dili-
gence on the respective positions and deliver their recommendation to both 
parties. Solution proposed by the Infrastructure Referees will be impartial and 
independent from any interests or positions of the relevant public and private 
parties as well as adb. Nevertheless, the irp is still in early days and the effec-
tiveness of this program remains to be seen.

4 Conclusion

Through targeted and smaller interventions in select thematic areas, adb, un-
der its lpr Program, has been able to demonstrate meaningful impact in dis-
pute resolution. A focused approach with clear objectives and well- grounded 
timelines with strong links to relevant strategies of the governments, has 
 proven to be successful. The close relationships that adb has cultivated over 
time with the implementing partners allowed parties to work more cohesively, 
resulting in stronger participation and ownership in the reforms. Moreover, TA 
projects designed and scaled-up within the absorptive capacities of key stake-
holders are implemented more effectively and lead to successful outcomes. To 
this end, a well-informed and comprehensive needs assessment is critical to 
determine the need and capacity of the implementing partners on the ground. 
Ultimately, these reforms need to be sustained by the governments beyond the 
duration of adb’s assistance, but their outcomes have been remarkable so far.

73 adb, ‘adb, simc Sign mou’, 11 July 2018.
74 Global Infrastructure Hub and Turner & Townsend 2018.
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