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Abstract
The amendment of the Constitution of the Federal Republic of Nigeria 1999 has not been free of contro-
versies. The latest controversy dogging the amendment relates to whether or not it is necessary for the 
President to assent to the Bill of the National Assembly amending the Constitution, even after the amend-
ment has been ratified by at least two-thirds of the Houses of Assembly of the States of the Federation. 
There are two schools of thought on this issue; each with sound arguments in support of their respective 
position. A dispassionate and realistic consideration of the issue has been undertaken in this article. The 
conclusion is reached that the provision of the constitution dealing with its amendment is not free from 
ambiguity. Its lack of clarity on its amendment procedure has made it obviously in dire need of amend-
ment. Consequently, necessary suggestions on how to resolve the issues, including the amendment of the 
amendment-provision of the constitution have been proffered.
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1. Introduction

Amending the Constitution of the Federal Republic of Nigeria 19991 has ab ini-
tio not been free from controversies. The latest controversy on the amendment of 
the 1999 Constitution relates to whether the assent of the President of the Federal 
Republic of Nigeria is necessary before any purported amendment to the consti-
tution can become effectual.2 As can be imagined, there are two views on the 
matter.

*) (LLM, BL, ACIS). Doctoral candidate in corporate governance, member of the Governing Council of 
the Institute of Chartered Secretaries and Administrators of Nigeria. Formerly, company secretary/legal 
adviser of Nigerian Breweries Plc, Iganmu, Lagos State, Nigeria. E-mail address: natofo@yahoo.com.
1) Hereinafter referred to as the “1999 Constitution”.
2) Alifa Daniel, ‘Senators disagree over assent to new constitution’, THE GUARDIAN (Lagos, Nigeria, 
17 June 2010) 1; Azimazi Momoh Jimoh et al., ‘Cracks in legislature over presidential assent to amended 
constitution, others’, THE GUARDIAN (Lagos, Nigeria, 21 July 2010) 1.
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The first group consists of those who contended that the assent of the President 
is necessary before an amendment to the 1999 Constitution can be effectual.3 
This group (hereinafter referred to as the “President-must-assent” group) further 
contends that any purported amendment to the 1999 Constitution without the 
assent of the President would not be “binding on the community.” Some of the 
proponents of this school of thought have even resorted to litigation to pursue 
their position.4

On the other hand, the second school of thought (hereinafter referred to as the 
“President-need-not-assent” group) contends that the assent of the President is 
not required to effect an amendment to the 1999 Constitution. Predicating its 
position on Section 9 of the 1999 Constitution, proponents of this school of 
thought insist on a strict and scrupulous adherence to the provision of Section 9 
which they contend is sufficient in determining the procedure for amending the 
1999 Constitution.5 Interestingly, the leadership of the National Assembly and 
the majority of the members of the National Assembly are of this view.

The constitution of any country is a living document. It is intended to capture 
the essence and wishes of the people it governs. To this end, it is the grundnorm, 
the supreme law. It is the law from which every other law in the country derives 
its authority, authenticity and legitimacy. This is evident in Section 1(1) of the 
1999 Constitution which authoritatively stipulates that the “Constitution is 
supreme and its provisions shall have binding force on the authorities and persons 
throughout the Federal Republic of Nigeria.” In Section 1(3), it further provides 
that if “any other law is inconsistent with the provisions of this Constitution, this 
Constitution shall prevail, and that other law shall, to the extent of the inconsis-
tency, be void.”6 In view of the fundamental nature of the constitution and the 

3) Davidson Iriekpen, ‘Nwabueze: President Must Sign New Constitution’, THISDAY (Lagos, Nigeria 
22 July 2010) 10; Ben Nwabueze, ‘Why President must sign constitutional amendment into law’, THE 
GUARDIAN (Lagos, Nigeria, 26 July 2010) 9; Ben Nwabueze, ‘Why President must sign constitutional 
amendment into law’, THE GUARDIAN (Lagos, Nigeria, 27 July 2010) 9; Lemmy Ughegbe, Debo 
Oladimeji and Ajibola Amzat, ‘Constitutional review invalid without President’s assent, says SANs’, THE 
GUARDIAN (Lagos, Nigeria, 27 July 2010 ) 5 (pointing out that some named senior members of the 
legal profession in Nigeria are of the view that the signature of the President is a pre-requisite to the valid-
ity of the amendment to the 1999 Constitution); Alex Izinyon, ‘President assent mandatory in Constitu-
tion amendment’, THE GUARDIAN (Lagos, Nigeria, 24 August 2010) 79.
4) Davidson Iriekpen, ‘Amended Constitution: Another Battle Front Opens’, THISDAY (Lagos, Nigeria 
4 August 2010) 20. Davidson Iriekpen, ‘Barrage of Suits Threaten Amended Constitution’, THISDAY 
(Lagos, Nigeria, 23 August 2010) 20.
5) Alemma-Ozioruva Aliu, ‘New constitution doesn’t need President’s assent, says ex-Senator’, THE 
GUARDIAN (Lagos, Nigeria 18 August 2010) 5 (where it was reported that an erstwhile Chief Whip of 
the Senate insists that the amended Constitution by the National Assembly does not need the assent of 
the President to become effective.). See also, Bertram Nwannekanma, ‘Presidential assent on amended 
constitution? No!’, THE GUARDIAN (Lagos, Nigeria, 24 August 2010) 77.
6) Ugwu v Ararume (2007) 12 NWLR (Part 1048) 367 SC; A-G Federation v Abubakar (2007) 8 NWLR 
(Part 1041) 1 SC; Capital Bancorp Limited. v SSL Limited (2007) 3 NWLR (Part 1020) 148 SC.

Downloaded from Brill.com05/19/2023 07:35:46PM
via free access



 N. Ofo / African Journal of Legal Studies 4 (2011) 123–148 125

dynamic nature of society, it is not difficult to imagine that situations would arise 
requiring some provisions of the constitution to be amended. Several reasons can 
be adduced for this. It could be because new situations not contemplated by the 
constitution have arisen which needed to be accommodated. It could also be due 
to challenges encountered in the implementation of the constitution which were 
not envisaged by the drafters of the constitution. Constitutional amendment 
could become necessary as a result of other societal dynamism: changes in tech-
nology, changes in the administrative structure of the country, the need to accom-
modate the interests of some segments of the society, etc. The reasons for requiring 
amendments to a constitution are numerous. Thus, it is crucial that every consti-
tution makes provision for how it could be amended. Not surprisingly, the con-
stitutions of most, if not all, countries contain provisions on the process for their 
amendment. Even though constitutional amendment is universally acknowl-
edged, there is no uniform constitutional amendment process that is universally 
applicable. Different countries have adopted different processes for the amend-
ment of their respective constitutions.

One major feature of the constitutional amendment processes common to all 
those found in different constitutions is the fact that the consent of the people 
must be obtained in respect of the amendment. This is not unusual. If the consti-
tution is to govern the affairs of the people, it is appropriate that they should have 
some say in its enactment and amendment. However, the consent of the people 
need not be directly given. They could be deemed to have consented if their duly 
elected representatives consent. Thus, in some, but not all, cases the amendment 
process includes a referendum being taken to get the approval of the people. In 
some other situations, both the federal legislative organs and the states/provincial 
legislative organs are involved. Some others treat the amendment of the constitu-
tion as a special process such that the Act enacted to effect the changes need not 
be assented to by the President, as he would with ordinary legislations passed by 
parliament. Some other countries requiring the assent of the President, deny him 
the power to veto constitutional amendments. This lack of uniform, universal 
procedure for constitutional amendment has thrown up some challenges. The 
constitution is the only source of the process for its amendment. Where the lan-
guage of the constitution on the amendment provision is ambiguous, then confu-
sion and controversies are bound to arise. The courts may have to be resorted to 
in an attempt to resolve the controversies surrounding the interpretation of the 
amendment provision.

This article is a realistic review of the issues arising from the amendment of the 
1999 Constitution. It critically considers the arguments concerning the validity 
of the amendment to the 1999 Constitution and arrives at a convincing conclu-
sion, on a balance of probability basis. It recognises the apparent constitutional 
quagmire Nigeria is in at present and suggests a way out.
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2. Amendment under the 1999 Constitution

The power to amend the 1999 Constitution is conferred by Section 9(1) thereof 
which succinctly provides that the “National Assembly may, subject to the 
 provision of this section, alter any of the provisions of this Constitution.” How-
ever, the exact process of amendment depends on the subject-matter of the 
amendment. The method already tested is that contained in Section 9(2). Per-
haps, due to the novelty of democratic constitutional amendment in the country, 
there are virulent and vociferous views on the interpretation to be given to the 
provision of the subsection. The main controversy is whether the assent of the 
President is necessary to make any amendment of the 1999 Constitution as pro-
vided under Section 9 (or any other section for that matter) effectual.

Another provision on the process for the amendment of the Constitution is 
contained in Section 9(3) which provides as follows:

An Act of the National Assembly for the purpose of altering the provisions of this section, section 8 
or Chapter IV of this Constitution shall not be passed by either House of the National Assembly 
unless the proposal is approved by the votes of not less than four-fifths majority of all the members 
of each House, and also approved by resolution of the House of Assembly of not less than two-third 
of all States.

The effect of the above provision is to further entrench the provisions of Sections 
8 and 9 and Chapter IV of the 1999 Constitution by making them much more 
difficult to amend than other sections of the Constitution.

The other provisions of the 1999 Constitution which would occasion amend-
ing the 1999 Constitution are contained in Section 8 which deals with the cre-
ation of new States,7 boundary adjustment as between two or more States,8 
creation of new local government areas within a given State,9 and boundary 
adjustments as between two or more local government areas in a given State.10 It 
is contended that Section 8 is relevant in respect of the amendment of 1999 Con-
stitution in view of the fact that if any of the enactments contemplated by the 
section is successfully enacted, it would result in the amendment of relevant por-
tions of Section 3 and Parts I and II of the First Schedule of the 1999 Constitu-
tion. A critical review of the provision of Section 8 reveals that it has great 
potential to stir up another constitutional controversy because its provision is, 
with due respect, inelegantly drafted and thus lacking in much-needed clarity.11

The three broad amendment situations above are provided for in the 1999 
Constitution, but it is the first situation that is generating so much bedlam at the 

 7) 1999 Constitution, s. 8(1).
 8) Ibid., s. 8(2).
 9) Ibid., s. 8(3).
10) Ibid., s. 8(4).
11) See, generally, Nat Ofo, ‘State Creation under the Constitution of the Federal Republic of Nigeria 
1999’, (forthcoming).
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moment. There are presently three court cases on the amendment provision of 
the 1999 Constitution.12 Undoubtedly, the brouhaha over Section 9(2) is because 
it is the only amendment provision of the 1999 Constitution that has been imple-
mented. The strength of the arguments concerning the assent of the President, or 
absence of it, to the amendment of the 1999 Constitution shall now be tested.

3. Assent of the President

There are, as previously noted, two contending views on the issue of the necessity 
of the assent of the President to a bill of the National Assembly to amend the 
1999 Constitution under the terms of Section 9. One view is that the assent of 
the President is required while the other view is that no such assent is necessary. 
The points raised by the proponents of either contention are vast and, therefore, 
deserving of dispassionate, elaborate and keen consideration.

3.1. Assent of the President Is Required

There are several arguments advanced by the proponents of the view that the 
President’s assent is a pre-requisite to a valid amendment of the 1999 Constitu-
tion. Many distinguished senior members of the legal profession in Nigeria are of 
this view.13 A notable proponent of the view that the assent of the President is 
necessary for the validity of the amendment to the 1999 Constitution is revered, 
eminent constitutional lawyer, Professor Ben Nwabueze, whose  widely-publicised, 
masterfully-prepared treatise14 on the subject is titillating. The strong points of 
the President-must-assent group are well-captured in the write-up. These points 
would be critically reviewed seriatim with a view to ascertaining their veracity, 
relevance and strength. 

12) Davidson Iriekpen, ‘Barrage of Suits Threaten Amended Constitution’, THISDAY (Lagos, Nigeria, 
23 August 2010) 20. Of the three court cases, one of them is an appeal to the Court of Appeal by the 
National Assembly against the decision of Federal High Court, Lagos in the case of Olisa Agbakoba v 
National Assembly and another (unreported Suit No. FHC/L/CS/941/2010 of 8 November 2010) which 
held that the assent of the President is necessary to amend the 1999 Constitution. See also Kunle Akogun, 
‘FG Heads to Supreme Court over New Constitution’, THISDAY (Lagos, Nigeria, 19 August 2010) 
1 and 4 (where it was reported that the Attorney-General of the Federation and Minister of Justice has 
concluded plans to file a suit at the Supreme Court of Nigeria to seek interpretation of the relevant con-
stitutional provisions as a matter of “urgent national importance”).
13) John Ameh et al., ‘Amended constitution controversy: Akinjide, Sagay, others differ on legality’, SUN-
DAY PUNCH (Lagos, Nigeria 1 August 2010) 2.
14) Ben Nwabueze, ‘Why President must sign constitutional amendment into law’, THE GUARDIAN 
(Lagos, Nigeria, 26 July 2010) 9; Ben Nwabueze, ‘Why President must sign constitutional amendment 
into law’, THE GUARDIAN (Lagos, Nigeria, 27 July 2010) 9.
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3.1.1. President Represents Nigeria
It has been contended that the President as Head of State represents or incarnates 
the artificial entity known as Federal Republic of Nigeria and this makes it neces-
sary that he should be part of the process for altering the basic law of the country. 
Without doubt, the President is the head of the country, but that does not mean 
that he must necessarily assent to every law that is made by the National  Assembly 
for its validity. The 1999 Constitution provides for situations when the Acts of 
the National Assembly can be enacted in spite of the objection and absence of 
the assent of the President. The obvious, but not necessarily only, examples are 
Section 58(5)15 and Section 59(4)16 of the 1999 Constitution. Thus, the power 
granted to the President by the Constitution to assent to Bills of the National 
Assembly before they become Acts is neither without exceptions nor absolute. 
The exceptions do not detract from the authority and power of the President.

3.1.2. Section 9 Is a Re-affirmation of Sections 4(1) and (2)
The contention is that the power conferred on the National Assembly by Section 
9(1) of the 1999 Constitution to “alter any of the provisions of this Constitution” 
is only a re-affirmation of the power conferred on it by Section 4(1) and (2) to 
“make laws for the peace, order and good government of the Federation or any 
part thereof ” on matters within federal legislative competence. Consequently, it 
is further contended, the power of the National Assembly to alter the 1999 Con-
stitution conferred by Section 9 is subject to and limited by the provisions of the 
1999 Constitution, especially Sections 5817 and 59. This contention cannot stand 
the test of the 1999 Constitution. It is conceded that there is a link between 
Section 4(1) and (2) and Sections 58 and 59, but it is inappropriate to link 
Section 9 to either 4(1) and (2) or Section 58 or 59. Section 4(1) and (2) clearly 
relate to the exercise of federal legislative power. It is therefore appropriate to link 
the subsections to other provisions of the 1999 Constitution, notably Sections 58 
and 59, which make provision concerning the modes of exercising federal legisla-
tive powers in respect of general bills and money bills respectively by the National 
Assembly. Linking Section 9 to Section 4(1) and (2) and consequently Section 58 
is inappropriate. The basis for this contention is the fact that constitution amend-
ment is not a federal legislative matter. This is obvious from the fact that it is not 
listed in the Exclusive Legislative List set out in Part I of the Second Schedule to 
the 1999 Constitution. It is also not listed in the Concurrent Legislative List set 
out under Part II of the Second Schedule to the 1999 Constitution.

15) In respect of general bills passed by the National Assembly.
16) In respect of money bills passed by the National Assembly.
17) See Olisa Agbakoba v National Assembly and another (unreported. Suit No.: FHC/L/CS/941/2010 of 
8 November 2010). The case is discussed further below.
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However, since the amendment of the 1999 Constitution is an exercise of leg-
islative power, it must derive its root from Section 4 as rightly inferred by Profes-
sor Nwabueze, but the relevant subsections are not (1) and (2). The involvement 
of the National Assembly and the Houses of Assembly of the States in the amend-
ment of the 1999 Constitution as conferred by Section 9 is based on Section 4(4)
(b)18 and Section 4(7)(c).19 It must be pointed out that the paragraphs provide for 
“any other matter with respect to which it20 is empowered to make laws in accor-
dance with the provisions of this Constitution.” The question then is: what other 
provisions of the 1999 Constitution empower the National Assembly or the 
Houses of Assembly of the States to make laws? Section 9 is such a provision. 
Undoubtedly, this patently points out that Section 9 is a special constitutional 
provision. It is outside the purview of Section 58. It is a special provision stipu-
lating a special process for amending the 1999 Constitution. It is self-
sufficient and subject only to itself.21

3.1.3. Reference to the “Act of the National Assembly” in Section 9
A formidable argument in support of the contention of the President-must-assent 
group is the reference to “Act of the National Assembly” in Section 9(2). The basis 
of the argument is that since the provision stipulates that an Act of the National 
Assembly is relevant for constitutional amendment, then this introduces into the 
process the manner and form prescribed by Section 58 for the exercise by the 
National Assembly of its power to make laws, which must be by means or in 
the form of an “Act”. The definition of the term “Act” is crucial in this regard. 
Section 318(1) of the 1999 Constitution provides as follows: “Act” or “Act of the 
National Assembly” means any law made by the National Assembly and includes 
any law which takes effect under the provisions of this Constitution as an Act of the 
National Assembly.”22

In contradistinction, the same subsection defines a “Law” to mean “a law 
enacted by the House of Assembly of a State”. If the intention of the drafters of 
the 1999 Constitution was to make an “Act” or “Act of the National Assembly” 
to refer only to Acts enacted by the National Assembly under the terms of Sec-
tions 58 and 59, there would have been no need for the difference in the format 
of the definition of an “Act” and a “Law”. It would have been sufficient and con-
venient to define an “Act” or “Act of the National Assembly” to mean simply and 
precisely “any law made by the National Assembly”. It is, therefore, reasonable to 
imply that there must be a reason for the difference in definition format for the 

18) This is relevant in respect of the National Assembly.
19) This is relevant in respect of the Houses of Assembly of the States of the Federation.
20) This refers to either the National Assembly or the Houses of Assembly of the States as relevant.
21) 1999 Constitution, s. 9(1).
22) Italics mine.
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terms “Law”, in respect of the Houses of Assembly of States, and “Act” or “Act of 
the National Assembly”. This contention is fortified by the facts, primarily, that 
the terms “Act” and “Act of the National Assembly” have the same definition; 
and, secondarily, by the inclusion of the phrase “any law which takes effect under 
the provisions of this Constitution as an Act of the National Assembly” in the 
definition of an “Act” or “Act of the National Assembly”. It is contended that this 
phrase emasculates in its entirety the contention of the President-must-assent 
group. It is noted that Professor Nwabueze in referring to the definition of an Act 
or Act of the National Assembly in his treatise conveniently left out this portion 
of the definition. He, therefore, deliberately misled himself and came to an unsur-
prising, misguided conclusion. The purpose of inserting the phrase “any law 
which takes effect under the provisions of this constitution as an Act of the 
National Assembly” in the definition of the terms “Act” and “Act of the National 
Assembly” is, it is humbly posited, to accommodate situations where bills of the 
National Assembly will transform to an Act outside the purview of Sections 58 
and 59 of the 1999 Constitution. This is relevant in the case of constitutional 
amendment under Section 9 where the Bill of the National Assembly becomes an 
Act without the assent of the President. Clearly, the 1999 Constitution contem-
plates an Act outside the purview of Sections 58 and 59 for the purpose of amend-
ing the constitution.

3.1.4. Amendments Sent to the States as Constitution (First Amendment) Bill
The contention is that since the constitution amendment proposals of the National 
Assembly were sent to the Houses of Assembly of the States as Constitution (First 
Amendment) Bill, it is conclusive that what was produced by the National Assem-
bly is a Bill and not an Act. With due respect, such a conclusion is untenable. This 
is so because until the amendment, as passed by the National Assembly, is 
approved by two-thirds of the Houses of Assembly of the States, it does not 
become an Act. Under the terms of Section 9, it is the ratification of the proposal 
by the required majority of the Houses of Assembly of the States that transforms 
the Bill into an Act; in the same manner that the assent of the President in respect 
of ordinary bills made pursuant to Section 58 or money bills made pursuant to 
Section 59 transform bills to Acts. Furthermore, in all circumstances, except in 
the excepted cases under Section 58(5) and Section 59(4), the output of the 
National Assembly is always in the form of a bill. The bill of the National Assem-
bly transforms to an Act by the acts of those external to it. In the case of ordinary 
or money bills, by the assent of the President; in the case of constitution amend-
ment bills, by the ratification of two-thirds of the Houses of Assembly of the 
States, that is, 24 States’ Houses of Assembly. This is the true position in respect 
of Section 9(2) and (3).
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3.1.5. Interpretation Act
The contention by the President-must-assent group is that by virtue of Section 
318(4) of the 1999 Constitution, “the Interpretation Act23 shall apply for the 
purpose of interpreting the provision of this Constitution”, and so the 1999 Con-
stitution is subject to the provision of Section 2(1) of the Interpretation Act which 
provides that “an Act is passed when the President assents to the Bill for an Act 
whether or not the Act then comes into force.” This argument is not as impressive 
as it seems because the provisions of the Interpretation Act are neither absolute 
nor conclusive. This is evident from Section 1 thereof which stipulates that the 
Interpretation Act “shall apply to the provisions of any enactment except in so far 
as the contrary intention appears in this Act or the enactment in question.” In 
addition, Section 37(2) of the Interpretation Act further provides that “nothing 
in this Act shall be construed as purporting to prejudice the provisions of the 
Constitution of the Federal Republic of Nigeria 1999.” Thus, even though it is 
conceded that by virtue of Section 318(4) of the 1999 Constitution, the Interpre-
tation Act is relevant in the interpretation of the said Constitution, by virtue of 
Sections 1 and 37(2) of the Interpretation Act where a provision of the Interpre-
tation Act is inconsistent with a provision of the 1999 Constitution, the provi-
sion of the 1999 Constitution prevails. This is the conclusion that can be reached 
from an unbiased interpretation of Sections 1 and 37(2) of the Interpretation Act. 
This is in accord with the literal rule of statutory interpretation that has enjoyed 
judicial approval and worldwide application.24 Furthermore, such conclusion is 
consistent with the notion of the supremacy of the 1999 Constitution which is 
provided for by the 1999 Constitution itself 25 and approved in a plethora of judi-
cial decisions.26 Where the 1999 Constitution has made any provision that departs 
from the provision of Section 2(1) of the Interpretation Act, Section 2(1) of the 
Interpretation Act becomes irrelevant in the interpretation or construction of that 
provision. Put differently, Section 2(1) of the Interpretation Act is irrelevant in 
determining those instances when a bill transforms to an Act without the assent 
of the President. For the avoidance of doubt, examples of such instances include 
the situations under Sections 58(5), Section 59(4) and, yes, Section 9(2) and (3).

23) Cap. I23, Laws of the Federation of Nigeria 2004. This legislation shall hereinafter be referred to as 
the “Interpretation Act”.
24) Araka v Egbue (2003) 7 SC 75; Amokeobo v. I.G.P (1999) 6 NWLR (Pt. 607) 467; Niger Progress Ltd 
v. Ekeogu v. Aliri (1991) 3 NWLR (Pt. 179) 258; Niger Progress Limited v. North East Line Corporation 
(1989) 3 NWLR (Pt. 107) 68; Ojokolobo v. Alamu (1987) 3 NWLR (Pt. 61) 377; African Newspapers Ltd. 
v. The Federal Republic of Nigeria (1985) 2 NWLR (Pt. 6) 137; Okumagba v. Egbe (1965) 1 NMLR 62.
25) 1999 Constitution, s. 1(1) and (3).
26) Aminu Tanko v The State (2009) 4 NWLR 430 SC; J.A. Adekoye & ors v. Nigerian Security Printing 
and Minting Company Limited (2009) 5 NWLR 322 SC; Ansa v. R.T.P.C.N. (2008) 7 NWLR (Pt.1086) 
421 CA.
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3.1.6. Acts Authentication Act 
The President-must-assent group cites the Acts Authentication Act27 against the 
definite and sufficient provision of Section 9. According to Professor Nwabueze, 
the Acts Authentication Act:28

. . . requires laws passed as Acts by the National Assembly, in order to be binding on the community, 
to be authenticated, not only by the signature of the President, as the Head of State and embodi-
ment or incarnation of the Federal Republic of Nigeria, but also by the President causing the public 
seal of the Federation to be affixed on them, and by the Clerk of the National Assembly causing a 
copy thereof to be published in the Federal Gazette; one copy of every Act, duly authenticated and 
numbered as provided by the Act, shall be delivered to the President of the Republic and another 
copy to the Chief Justice of Nigeria for enrolment in the Supreme Court. Unless there is compliance 
with the provisions of the Acts Authentication Act regarding . . . authentication by the signature of 
the President, the affixing of the public seal of the Federation, publication in the Federal Gazette, 
the Chief Justice of Nigeria cannot enrol in the Supreme Court, the Constitution (First Amend-
ment) as an “Act” or law made by the National Assembly pursuant to Section 9 of the Constitution. 
Law-making is a vital and serious act of state, requiring therefore to be duly authenticated in the 
manner provided by the Acts Authentication Act before such law can become operative as law gov-
erning the lives and affairs of people in society under the principle of Rule of Law.

Even on the strength of the provisions of the Acts Authentication Act (and the 
rule of law), this argument is, with the greatest respect, at best fallacious. In the 
first place, the Acts Authentication Act which is being cited to challenge 
the express provisions of the 1999 Constitution exists because of the strength of 
the 1999 Constitution. Beyond the issue of relying on the potent power of con-
stitutional supremacy to counter this argument, it must be pointed out that the 
Acts Authentication Act, being a statute that was first enacted as Act No. 50 of 
1961 with a commencement date of 1 January 1962, pre-dates the 1999 Consti-
tution. Its continued existence today is by the grace of the savings provision of 
Section 315 of the 1999 Constitution which provides as follows:

Subject to the provisions of this Constitution, an existing law shall have effect with such modifica-
tions as may be necessary to bring it into conformity with the provisions of this Constitution and 
shall be deemed to be an Act of the National Assembly to the extent that it is a law with respect to 
any matter on which the National Assembly is empowered by this Constitution to make laws.29

It is curious that the Act that was saved by the 1999 Constitution is now being 
cited to contradict an express provision of the said constitution in spite of the fact 
that Section 315(1)(a) of the 1999 Constitution requires the Acts Authentication 
Act to “have effect with such modifications as may be necessary to bring it into 
conformity with the provisions” of the 1999 Constitution. Secondly, and this 

27) Cap. A2, Laws of the Federation of Nigeria 2004. This enactment shall hereinafter be referred to as 
the “Acts Authentication Act”.
28) Ben Nwabueze, ‘Why President must sign constitutional amendment into law’, THE GUARDIAN 
(Lagos, Nigeria, 27 July 2010) 9.
29) 1999 Constitution, s. 315(1)(a).
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point was conveniently not mentioned by the revered learned Professor of Law, 
by virtue of Section 1(4) of the Acts Authentication Act, nothing in the provision 
of Section 1 of the Acts Authentication Act “shall abrogate any special require-
ments prescribed for the entrenched sections” of the 1999 Constitution. Any 
attempt to detract from express provisions of the 1999 Constitution by relying on 
the Acts Authentication Act is fallacious, vexatious, and devious. It cannot and 
will not stand. It is trite law that the constitution is the supreme law of the land; 
the grundnorm. It is the foundation for the validity of other legislation. Its provi-
sions are beyond challenge. In fact, its provisions are the basis for challenging the 
provisions of other legislation. Any attempt to invalidate a constitutional process 
or provision through reliance on the provisions of any other legislation is a mani-
fest misunderstanding of the nature of constitutionalism. In every constitutional 
democracy, the constitution is the real deal, the big deal, the law of laws, and truly 
“The Ultimate Legislation”. Every institution of governance, the government, the 
parliament and even the judiciary derive their existence, authority and validity 
from the constitution. It dictates the framework. It stipulates the guiding princi-
ples. Everybody must comply with its provisions, as failure to do so occasions 
grave consequences.

3.1.7. Subsequent Passing of the Amendments by the National Assembly
The President-must-assent group contends that the constitution amendment pro-
cess is a two-stage process. In support of this postulation, Professor Nwabueze 
remarked as follows:

. . . the amendments proposed by the National Assembly will still need, after they have been approved 
by resolutions of the required number of the State Houses of Assembly to be passed by each of its 
two Houses. This seems the correct interpretation.

It is difficult to understand how such so-called two-stage process can be inferred 
from the straight-forward provisions of Section 9(2) and (3). Available evidence 
suggests that there was a deliberate attempt by the drafters of the 1999 Constitu-
tion to avoid the two-stage process. It is worthy to note that the provision of 
Section 9 of the 1999 Constitution was lifted in its entirety, with the exception of 
minor modification to Section 9(4), from Section 9 of the Constitution of the 
Federal Republic of Nigeria 1979.30 However, the equivalent provision in the 
Constitution of the Federal Republic of Nigeria 198931 is different from the pro-
visions in both the 1979 and 1999 Constitutions. Section 10(2) of the 1989 
Constitution, which is the equivalent of Section 9(2) of the 1979 and 1999 Con-
stitutions provides as follows:

30) Hereinafter referred to as the “1979 Constitution”.
31) Hereinafter referred to as the “1989 Constitution”.
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A bill for an Act of the National Assembly for the alteration of this Constitution, not being an Act 
to which Section 932 of this Constitution applies, shall not be passed in either House of the National 
Assembly unless the proposal is supported by the votes of not less than two-thirds majority of all the 
members of that House and approved by resolution of the Houses of Assembly of not less than two-
thirds of all the States.

It is instructive that Section 10(2) of the 1989 Constitution started with the 
phrase “A bill for”, which was introduced for the first time in the 1989  Constitution. 
However, in the 1999 Constitution which came after the 1989 Constitution, the 
phrase was dropped. Two questions, therefore, must be answered. The first is: 
what is the essence of the use of the phrase in Section 10(2) of the 1989 Constitu-
tion? The second question is: what was intended to be achieved by the removal of 
the phrase in the 1999 Constitution? In response to the first question, it is sub-
mitted that the purpose of the introduction of the phrase into the 1989 Constitu-
tion was to institute the two-stage process in the amendment of the constitution. 
This conclusion is logical since there would be no need to depart from the word-
ings of its equivalent subsection in the 1979 Constitution. Thus, and in answer 
to the second question, reverting to the 1979 Constitution text in the 1999 Con-
stitution irresistibly leads to the conclusion that there was a deliberate decision to 
do away with the two-stage process of constitution amendment. This conclusion 
is fortified by the fact that the phrase was retained in Sections 8(3) and (4) of the 
1999 Constitution, but also dropped from Sections 8(1) and (2).

Consequently, to contend, as the President-must-assent proponents do, that 
Section 9(2) of the 1999 Constitution contemplates a two-stage process in con-
stitution amendment is either an exhibition of an unpardonable lack of knowl-
edge of the country’s constitutional history or a deliberate attempt to distort 
same. The two-stage process being canvassed cannot stand. The other points made 
by Professor Nwabueze in further support of the two-stage process are in relation 
to the use of the expression “shall not be passed” and the word “proposal” in Sec-
tion 9(2). This can readily be dismissed as merely a matter of style. The English 
language is permissive of different words for, and styles of, saying the same thing. 
The choice of words and style of expression are dependent on the writer. The same 
meanings can be conveyed using different words or expressions or styles. That is 
a great beauty of English language, the language of the 1999 Constitution.

3.1.8. Significance of the Approving Resolutions of the Houses of Assembly of the States
The significance of the resolution of the Houses of Assembly of the States in the 
process of the amendment of the 1999 Constitution seems to be either deliber-
ately underplayed or denied by the President-must-assent proponents. For the 
avoidance of doubt, the favourable resolution of the Houses of Assembly of the 
relevant number of States is very crucial. It is this favourable resolution from 

32) This is the equivalent of section 8 in the 1979 and the 1999 Constitutions.
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the Houses of Assembly of the relevant number of States that confers authority 
and validity to the amendment to the constitution passed by the National Assem-
bly. It is what transforms the Constitution (Amendment) Bill of the National 
Assembly to Constitution (Amendment) Act, without and not requiring the 
assent of the President.

3.1.9. Comparison of the 1999 Constitution with the American Constitution
The President-must-assent proponents are quick to disparage any reference to the 
practice in the United States in relation to constitution amendment. According 
to Professor Nwabueze,33 the reference to the Constitution of the United States 
or their practice is:

. . . an unfortunate penchant on the part of our National Assembly to rely on Americana practice or 
precedent for support for all sorts of ill-informed and ill-founded propositions, without regard to 
their applicability in the different context of Nigeria. In the particular case under consideration, the 
reliance is misplaced because it ignores the circumstances of the origin of the U.S. Constitution 
which make the process for its amendment wholly inapplicable in Nigeria.

There is no denying the fact that our Presidential system of government is mod-
elled after that of the United States.34 Similarly, our 1999 Constitution is substan-
tially similar to the 1979 Constitution which was modelled after the Constitution 
of the United States.35 Reliance on the practice in the United States cannot, there-
fore, be ruled out of place.

Admittedly, both constitutions are not exactly the same in every respect. Thus, 
the 1999 Constitution cannot operate exactly as the American Constitution does, 
but that does not imply that the benefits of useful practices found in the United 
States should be abandoned because it would be criticised as misplaced. The argu-
ment that the word “Act” was not used in Article V of the Constitution of the 
United States and as a result, among other reasons, that the assent of the President 
of the United States is not relevant in constitutional amendment is misplaced. 
Section 318(1) of the 1999 Constitution defined the term “Act”. As has been 
noted earlier, the definition is broad enough to accommodate an Act that did not 
comply with the processes stipulated in Sections 58 and 59.

33) Ben Nwabueze, supra n. 27, 10.
34) Gerhard Robbers (ed.), Encyclopedia of World Constitutions (Facts On File, Inc., New York, 2007) 672 
(where it was stated that the Constitution Drafting Committee in respect of the 1979 Constitution con-
sidered the Western parliamentary system of government unsuitable for the country and consequently 
“recommended a departure in favour of the American presidential system of government, which provided 
for an executive president at the federal level and an executive governor at the state level.”)
35) Marsha E. Ackermann et al. (eds.), Encyclopedia of World History, Volume VI – The Contemporary World: 
1950 to the Present (Facts On File, Inc., New York, 2008) 314 (where it was stated that in “1979 Obasanjo 
produced a new constitution based on the U.S. model and prepared for elections to return the country to 
civilian rule.”).
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The arguments of the President-must-assent group superficially appear weighty, 
but a dispassionate consideration of the issues and circumstances sends them col-
lapsing like a pack of badly stacked cards. That point is obvious from the critical 
appraisals of their propositions above. It is, for balance and fairness, appropriate 
to consider the grounds for contending that the assent of the President is irrele-
vant in the amendment of the 1999 Constitution. It must be pointed out up 
front that some of the grounds have been revealed in the critical appraisal above, 
but there are some more grounds yet unexplored or some further elucidation to 
be added to previously canvassed points.

3.2. Assent of the President Is not Required

There exist unassailable reasons to hold that that the assent of the President is not 
necessary to amend the 1999 Constitution. These would now be considered.

3.2.1. The Practice in the United States
It is a widely-acknowledged fact that the Nigerian presidential system of govern-
ment is fashioned after the American model.36 Also, it is an acknowledged fact 
that the Constitution of the United States of America greatly influenced the 1979 
Constitution after which the 1999 Constitution was modelled.37 It is not surpris-
ing therefore that reference is made to the practice in the United States on consti-
tutional amendment in determining the appropriate practice for Nigeria. The 
Deputy President of the Senate has been, quite rightly, very forthright on this 
issue. He has been quoted to have said:38

Don’t forget we copied from the American Constitution. Once the American Congress passes the 
Constitution Amendment and it’s sent to the states just like our own and you have the requisite 
number, it becomes automatically operative. No American President has ever signed a constitutional 
amendment.

The equivalent of Section 9 of the 1999 Constitution in the Constitution of the 
United States is Article V.39 It is clear from the provision of article V of the Amer-

36) See supra note 33.
37) See supra note 34.
38) Alifa Daniel, ‘Senators disagree over assent to new constitution’, THE GUARDIAN (Lagos, Nigeria 
17 June 2010) 1, 2. See also Alifa Daniel, ‘Why president doesn’t need to sign constitutional amendment, 
by Ekweremadu’, THE GUARDIAN (Lagos, Nigeria, 28 July 2010) 9; Davidson Iriekpen, ‘Amended 
Constitution: An Impending Lacuna?’, THISDAY (Lagos, Nigeria, 28 July 2010) 23.
39) In the case of Hollingsworth v. Virginia 3 U.S. (3 Dall.) 378 (1798), the United States Supreme Court 
ruled that the President of the United States has no formal role in the process of amending the United 
States Constitution. This decision has been the subject of interesting academic debate. See, for example, 
Seth Barrett Tillman, ‘A Textualist Defense of Article I, Section 7, Clause 3: Why Hollingsworth v. Virginia 
was Rightly Decided, and Why INS v. Chadha was Wrongly Reasoned’, (2005) 83 Texas Law Review, 
1265; Gary S. Lawson, ‘Burning Down the House (and Senate): A Presentment Requirement for Legisla-
tive Subpoenas Under the Orders, Resolutions, and Votes Clause’, (2005) 83 Texas Law Review, 1373; 
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ican Constitution that the assent of the President is not contemplated. Even 
though Section 9 of the 1999 Constitution is not couched in exactly the same 
words as article V of the American Constitution, it is not difficult to identify 
some similarities between the two provisions. In the first place, there is the require-
ment of two-thirds majority of votes of both Houses of the Federal Legislatures. 
Secondly, there is the involvement of the States in the process. The approval of the 
requisite number of Houses of Assembly of the States seals the amendment of the 
constitution. Thirdly, there is a clear intention on both provisions to be the sole 
provision in respect of the amendment of the respective constitutions. In the case 
of article V, this is evident from the phrase “shall be valid to all Intents and Pur-
poses”. In the case of the 1999 Constitution, it is evident from the provision of 
Section 9(1) which subject the section to itself. Thus, reference to any other sec-
tion of the 1999 Constitution to add to the constitution amendment process is 
untenable.

3.2.2. Section 58
As has been shown above, it does seem that the President-must-assent champions 
allowed themselves to be misled by relating the power of the National Assembly 
to amend the constitution with the general law-making powers of the National 
Assembly conferred by Section 4(1) and (2). Such linkage is erroneous. The irrel-
evance of Section 58 of the 1999 Constitution in the process of amending the 
constitution is very clear. The first proof is the marginal note to the section which 
is “Mode of exercising Federal Legislative power: General”.40 From the marginal 
note to Section 58, it is evident that it is a provision for the regulation of the 
general powers of the National Assembly to make laws for those matters under 
the Exclusive Legislative List and Concurrent Legislative List. Constitution 
amendment is not a federal legislative exercise, strictly speaking, since the Houses 
of Assembly of the States are involved and crucial to the process. Even if the entire 
469 members of both Houses of the National Assembly pass a bill for constitu-
tional amendment and the resolution of the requisite number of the Houses of 
Assembly of the States approving it is lacking, the amendment of the constitution 
fails. The realisation of the special nature of constitutional amendment, distinct 
from the other legislative powers of the National Assembly, necessitated the pro-
vision of Section 9(1) which confers the power to amend any part of the constitu-
tion on the National Assembly. That subsection went further to expressly stipulate 

Seth Barrett Tillman, ‘The Domain of Constitutional Delegations under the Orders, Resolutions and 
Votes Clause: A Reply to Professor Gary S. Lawson’, (2005) 83 Texas Law Review, 1389. See also Dillon 
v. Gloss, 256 U.S. 368 (1921); United States v. Sprague, 282 U.S. 716 (1931); Coleman v. Miller, 307 U.S. 
433 (1939); Immigration and Naturalization Service v. Chadha, 462 U.S. 919 (1983). See also, Jason Maz-
zone, ‘Unamendments’, (2005) 90 Iowa Law Review 1747 (where it was contended that not all amend-
ments to the American Constitution can be effected under article V).
40) This is different from that of section 59 which deals with the mode of exercising federal legislative 
power in respect of money bills.
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that the power is subject only to Section 9. To complete the self-sufficiency of the 
section, the unique mode of determining the level of majority required for pur-
poses of the section is stated in the section.41

It may be contended that marginal notes or headings in legislations do not 
form part of the provisions of the statute.42 That is true. But they are useful in 
determining the intention of the makers of the statute. In the case of Uwaifo v. 
Attorney-General of Bendel State,43 Idigbe, JSC, adopted the words of Upjohn, LJ, 
in Stephen v. Cuckfield Rural District Council 44 when he said:45

. . . though in modem times marginal notes do not generally afford legitimate aid to the construction 
of a statute, at least it is permissible to consider the general purpose of a section and the mischief at 
which it is aimed with the marginal notes in mind.

This position has been re-affirmed by the Supreme Court in other subsequent 
cases.46

In addition, the provision of Section 58(3) is in conflict with Sections 9(2) and 
(3) since it contemplates that when a bill has been passed by both Houses of the 
National Assembly, it should be sent to the President for assent whereas Section 
9(2) and (3) requires such a bill to be sent to the Houses of Assembly of the 
States. The logical resolution of this conflict lies in the fact that Section 58 provi-
sion applies to a different law-making power of the National Assembly while 
Section 9 relates to another special law-making power of the National Assembly 
involving the Houses of Assembly of the States.

Interestingly though, in the case of Olisa Agbakoba v National Assembly and 
another,47 Justice Okechukwu Okeke in agreeing with the proposition that Sec-
tion 58 of the 1999 Constitution is relevant in the amendment of the constitu-
tion declared that the Constitution of the Federal Republic of Nigeria (First 
Amendment) Act 2010 passed by the National Assembly “remains inchoate and 
lacks the force of law until it is presented to the President of the Federal Republic 
of Nigeria for assent.”48 Expectedly, the National Assembly has appealed against 
this judgment.49 Nevertheless, the President has assented to the amendment50 in 

41) I999 Constitution, s. 9(4).
42) Interpretation Act, s. 3(2).
43) (1982) 7 S.C. 124.
44) (1960) 2 QB 373 at 383.
45) At pages 187–188.
46) Oloyo v. Alegbe (1983)2 S.C.N.L.R. 35; Yabugbe v. C.O.P. [1992] 1 NSCC 651; and Attorney-General 
of the Federation & 2 ors v. Alhaji Atiku Abubakar & 3 ors (2007) 8NWLR (Part 1041) 1SC.
47) Unreported. Suit No. FHC/L/CS/941/2010 of 8 November 2010.
48) Ibid., at p. 48 of the certified true copy of the judgment.
49) Kunle Akogun, Onwuka Nzeshi and Chineme Okafor ‘Constitution: N’Assembly Files Notice of 
Appeal’, THISDAY (Lagos, Nigeria 9 November 2010). Available at <http://www.thisdaylive.com/arti-
cles/constitution-n-assembly-files-notice-of-appeal/74572/> accessed 18 January 2011.
50) See Ahamefula Ogbu, ‘President Signs New Constitution’, THISDAY (Lagos, Nigeria 11 January 
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line with the judgment of the Federal High Court. The National Assembly, how-
ever, has vowed to continue with its appeal against the decision of the Federal 
High Court, Lagos, which is pending before the Court of Appeal.51

3.2.3. Overriding Majority Votes
The process of passing the amendment bill in the different Houses of the National 
Assembly is the same with, in the case of Section 9(2), and stricter in the case of 
Section 9(3) than, the voting requirement to override the veto of the President 
under Section 58(5). This faults the argument that Section 58 applies to consti-
tutional amendment. Thus, to resort to Section 58 in constitutional amendment 
is tantamount to taking two tablets of a common pain killer to cure a headache 
for which a few moments previously one has been injected with a very powerful 
prescriptive drug by a physician for the same purpose. It amounts to a wanton 
waste of resources and an utterly useless, impermissible absurdity. Such can only 
be occasioned by ignorance or incompetence, or both.

3.2.4. Special Constitutional Provision
Section 9 should be seen for what it is: a special, self-sufficient stipulation for the 
amendment of the 1999 Constitution, subject only to itself 52 in its entirety, 
including its amendment.53 Any contrary understanding is untenable in a 
textual constitutional basis.

3.2.5. Subject to 
If the intention of the makers of the 1999 Constitution was to make Section 9 
subject to Section 58, such intention would have been clearly indicated either in 
Section 9 or in Section 58. Alternatively, the phrase “subject to this constitution” 
would have been used in Section 9 instead of the phrase “subject to this section” 
which was used in Section 9(1). It is interesting to note that the expression “sub-
ject to this constitution” was used 38 times54 in the 1999 Constitution, but was 

2011). Available at <http://www.thisdaylive.com/articles/president-signs-new-constitution/84725/> 
accessed 18 January 2011 and Madu Onuorah, ‘Jonathan signs amended 1999 Constitution’, THE 
GUARDIAN (Lagos, Nigeria 11 January 2011). Available at <http://www.ngrguardiannews.com/index
.php?option=com_content&view=article&id=35153:jonathan-signs-amended-1999-constitution&catid=
1:national&Itemid =559> accessed 18 January 2011.
51) See Davidson Iriekpen, ‘Constitution: N’Assembly Appeal Subsists’, THISDAY (Lagos, Nigeria 
12 January 2011). Available at <http://www.thisdaylive.com/articles/constitution-nassembly-appeal
-subsists/84750/> accessed 18 January 2011. It is safe to assert that the last has not been heard on this 
vexed issue of the amendment of the 1999 Constitution.
52) 1999 Constitution, s. 9(1).
53) Ibid., s. 9(3).
54) The expression appeared in ss. 5(1); 5(2); 7(6); 43; 46(2); 49; 60; 64(3); 77(1); 88(1); 91; 101; 
105(3); 117(1); 128(1); 135(1); 154(1); 170; 173(1); 180(1); 198; 207; 214(2); 216(1); 233(5); 239(1); 
240; 243(a); 251(1)(q); 286(1); 305(1); 313; 315(1); paragraphs. 1, 2, 18 of Part II of the 2nd Schedule 
and paragraphs 6(b) and 11(1) of Part II of the 3rd Schedule of the 1999 Constitution.
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not used in Section 9; instead what was used in Section 9 was the more restrictive 
expression “subject to the provision of this section”.55

For the abundance of evidence, it must be pointed out that “the expression 
‘subject to’ is often used in statutes to introduce a condition, a proviso, a restric-
tion, a limitation.”56 The Supreme Court captured the true impact of the phrase 
when it observed thus:57

The effect is that the expression evinces an intention to subordinate the provision of the subject to 
the section referred to which is intended not to be affected by the provisions of the latter. . . . In other 
words, where the expression is used at the commencement of a statute . . . it implies that what the 
sub-section is ‘subject to’ shall govern, control and prevail over what follows in that Section or Sub-
section of the enactment.

The drafters of the 1999 Constitution were aware of the implication of the use of 
the expression “subject to” and they used it as preferred in Section 9(1). If they 
had wanted to subject Section 9 to Section 58, they would have clearly stated so 
with the use of the expression “subject to Section 58” or “subject to this constitu-
tion”, instead they chose “subject to this section”. To contend that Section 9 is 
subject to Section 58 is to introduce into the constitution words that are not 
there; words that are obviously not intended to be in Section 9.

3.2.6. Definition of the Terms “Act” and “Act of the National Assembly”
The point has earlier been made about the difference in the format of the defini-
tion for the terms “Act” or “Act of the National Assembly”, on the one hand, and 
“Law” on the other hand in Section 318(1) of the 1999 Constitution. It may be 
argued that the phrase “any law which takes effect under the provisions of this 
Constitution as an Act of the National Assembly” in the definition of the terms 
“Act” or “Act of the National Assembly” was included in the definition to save 
federal enactments that were in force before, and are to remain in force after, the 
coming into force of the 1999 Constitution. Such argument is untenable since 
there is no equivalent phrase in the definition of the term “Law” to save pieces of 
State legislations that were in force before, and are to remain in force after, the 
coming into force of the 1999 Constitution. There is no other explanation that 
can be adduced for the inclusion of the phrase in the definition of the term “Act 
of the National Assembly” other than to accommodate constitutional amend-
ment legislation, which by Section 9 are not required to be presented to the 

55) It is worthy of note that this is the only time such expression was used in the entire constitution. Also, 
the expression “subject to section . . .” was used five times in the constitution; that is, in ss. 7(1); 215(1)
(a); 233(6); 307 and 309.
56) Thompson Oke v. Robinson Oke (1974) 1 All N.L.R. (Pt. 1) 443 at 450. See also Clark Ltd. v. Inland 
Revenue Commissioners (1973) 2 All E.R. 513 at 520; Akisatan (Apena of Iporo) & Ors. v. Akinwande 
Thomas & Ors. (1950) 12 W.A.C.A. 90; Ngige v Obi & Ors (2006) 14 NWLR (Part 999) 1.
57) Tsokwa Oil Marketing Co. Nigeria Limited v. Bank of the North Limited (2002) 11 NWLR (Part 777) 163.
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President for his assent for validity and effectiveness. This contention is strength-
ened by the fact that the same paragraph of the subsection defines both “Act” and 
“Act of the National Assembly”. The irresistible conclusion is that a dispassionate 
interpretation of the term “Act of the National Assembly” would reveal that it 
contemplates Acts that are not ordinary or regular enactments under the terms of 
Section 58. It contemplates Acts of the National Assembly made under Section 9 
without the assent of the President. By virtue of the definition of the terms “Act” 
and “Act of the National Assembly” in Section 318(1) of the 1999 Constitution, 
both forms of enactment are valid, potent and effectual. They are the same in 
terms of the regularity of their enactment, the validity of their enforcement, and 
the certainty of their establishment.

3.2.7. Interpretation of Statutes
In the interpretation of statutes, including a constitution, there are some basic 
guides to be followed. These are well-enunciated by the courts over the years and 
are consistent with international best practices. In the first place, the provisions of 
the statutes should be read together as a whole. In other words, a section should 
not be read in isolation.58 However, for the sections of a statute to be read together, 
the provisions to be read together must be related. That is the circumstance under 
which they would be relevant in shedding light on the intention of the drafters of 
the legislation. In the instant case, can Sections 9 and 58 be said to be related so 
as to warrant their being read together in relation to understanding the position 
of the 1999 Constitution on its amendment? The obvious, conscientious 
and sagacious response would certainly be in the negative. As noted earlier on, 
Section 9 is a special, self-sufficient constitutional provision dealing with the 
unique and special situation of amending the 1999 Constitution. On the other 
hand, Section 58, which is the national equivalent of Section 100 in respect of the 
legislative power of the Houses of Assembly of States, deals with the procedure for 
passing bills in the National Assembly in respect of federal matters. This fact is 
evident from the marginal note to Section 58. Secondly, it is a fundamental and 
universal principle in statutory interpretation that words used in statutes should 
be given their ordinary, natural meaning unless doing so will lead to some absur-
dity.59 If Section 9 is given its natural meaning, the irresistible conclusion would 
be reached that it is not linked to any other section of the 1999 Constitution in 
relation to the amendment of the said constitution. The fact that reading Section 
9 in isolation will result in the assent of the President being irrelevant in constitu-
tion amendment is not absurd. By not requiring the assent of the President for a 

58) Rivers State Government of Nigeria v Specialist Konsult (2005) 7 NWLR (Part 923) 145 SC; Omin III 
v Governor of Cross Rivers State (2007) 41 WRN 158 CA.
59) Texaco Panama Inc v SPDCN Limited (2002) 5 NWLR (Part 759) 209 SC.
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valid and conclusive amendment of the constitution, Nigeria will be in good 
company with the United States.60

3.2.8. Absurdity 
The proposition that the amendments to the 1999 Constitution should be sent to 
the President for his assent, without which they would be invalid and ineffectual, 
smacks of some absurdities. First, it is absurd to subject constitutional amend-
ments that have enjoyed such extensive, expensive and expansive endorsement of 
the people through their elected representatives in the legislative arm of govern-
ment, at both national and state levels, to the whims and caprices of an individ-
ual, albeit, the President. It is true that the President, too, was elected by the 
people and is therefore equally representative of the people. But it is equally true 
that the President is not as close to the people as are their representatives in the 
legislature, especially the Houses of Assembly of the States. Indubitably, there-
fore, a situation that places the ultimate decision regarding the validity of amend-
ments to the constitution in the hands of an individual, the President, over and 
above the collective decision of the people through their widespread representa-
tion is an awful absurdity.

Second, if the President refuses to assent to the amendments to the constitu-
tion, does that not lead to an awkward situation where one man, albeit the Presi-
dent, is standing against the wishes and aspirations of a larger majority of the 
people? Such a situation seems rather despotic and authoritarian. It is certainly 
not democratic. In a true democracy, the majority would always have its way, 
while the minority would have its say. To present the amendments to the Presi-
dent for his assent is to set him up against the people: that is what his refusal to 
assent to the amendments would amount to. Thus, for fear of not going against 
the wishes of the people, he would be compelled to assent to the amendments. 
This puts the President in the embarrassing position of being unable to exercise a 
power (power to veto the amendments) he apparently should have. That is an 
awful absurdity.

Third, it may be argued that the President’s veto can easily be overcome under 
the terms of Section 58(5). Such a contention lacks merit in the sense that it 
amounts to administering an inferior medication to cure a malady against which 
a much more superior medicine has already been administered. That is an awful 
absurdity.

Fourth, as has been contended by the Attorney-General of the Federation, 
seeking Presidential assent to amendments is a mere surplusage which does not 
remove anything from the authority and powers of the National Assembly and 
therefore should be obtained.61 With the greatest respect to the learned silk, the 

60) Constitution of the United States, Art. V.
61) Onwuka Nzeshi and Tobi Soniyi, ‘AGF: Amended Constitution Requires President’s Assent’, THIS-
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issue is not a case of “mere surplusage”. There is a more fundamental issue 
involved: laying a dangerous precedent that has no root in the text of the consti-
tution. That is also an awful absurdity.

3.2.9. Evidence from Other English-speaking West African Countries
The trend on constitutional amendment evident in the constitutions of other 
English-speaking West African countries62 is worth considering. In the first place, 
the marginal note or heading of the section dealing with the amendment of the 
constitution in the constitutions of two of the countries is “Alteration of this 
Constitution”.63 Secondly, the provisions on the amendment of the constitutions 
of three of these countries start with “subject to the provisions of this section”.64 
Thirdly, the section of the constitution dealing with the amendment of the con-
stitution is self-sufficient. It contains all the provisions relating to the amendment 
of the constitution, even in those countries where referendum is part of the pro-
cess.65 In two countries with the amendment-provision in more than one section, 
all the sections are in one chapter of the constitution dedicated to constitutional 
amendment.66 None of the constitutions of these countries deal with constitu-
tional amendment procedure in such implied, disjointed cross-reference as being 
canvassed by the President-must-assent champions. Fourthly, these constitutions 
expressly provided for the assent of the President to amendments to the constitu-
tions, but deny him veto power in respect of such bills.67 There are useful lessons 
to be learnt from these provisions: one that the section on constitutional amend-
ment is usually self-sufficient, except where there are several sections on the mat-
ter; in which case, they are usually contained in one chapter dedicated to 
amendment of the constitution.

DAY (Lagos, Nigeria, 28 July 2010) 1 and 6 (where the Attorney-General of the Federation is quoted to 
have said, “It is my respectful view that this process should be duly completed in strict compliance with 
the well-defined procedures for law making as enshrined in our constitution with the eventual assent of 
Mr. President. While I respect the position of those who hold contrary view on this procedure, it must be 
appreciated that the constitution, which is the grundnorm, must be interpreted as a whole document. It 
is therefore my humble view that even if for the sake of argument, it is contended that the assent of 
Mr. President is not specifically required, obtaining the assent would only amount to a mere surplusage 
that will do the nation no harm, but rather entrench the amendments.”)
62) With the exclusion of Nigeria, the other English-speaking West African countries are The Gambia, 
Ghana, Liberia and Sierra Leone.
63) Constitution of the Republic of The Gambia, s. 226; Constitution of the Republic of Sierra Leone, 
s. 108.
64) Constitution of the Republic of The Gambia, s. 226(1); Constitution of the Republic of Ghana, 
s. 289(1); Constitution of the Republic of Sierra Leone, s. 108(1).
65) The Gambia and Sierra Leone.
66) Constitution of Ghana 1992, chapter 25; and Constitution of Liberia, chapter 12.
67) Constitution of the Republic of The Gambia, s. 226(6); Constitution of the Republic of Ghana, 
ss. 290(6) and 291(4); and Constitution of the Republic of Sierra Leone, s. 108(3) and (6).
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4. Perspectives on Constitution Amendment

There is no universal standard on, or procedure for, constitutional amendment. 
This absence of a global best model means that every country designs its peculiar 
procedure. There are some similarities between the constitutional amendment 
procedures of some countries, however. A review of the constitutions of some 
countries reveals a potpourri of procedures ranging from the casual to the 
unusual.

In fact, some countries prohibit constitutional amendment, providing instead 
for the adoption of an entirely new constitution in place of amendments to the 
existing constitution.68 There are instances where limits are placed on constitu-
tional amendments. These limits may be temporal, such as prohibiting the 
amendment of the constitution during periods of emergency (that is, during war, 
application of martial law, state of siege, etc.)69 or until after a certain period of 
years since the last amendment.70 There are also cases of substantive limitations to 
constitutional amendment, such as where certain provisions are excluded from 
being subject to any amendment71 or where amendments are only possible 
through qualified procedures requiring an increased majority of votes in parlia-
ment (the so-called supermajority), such as two-thirds72 or three-fourths,73 a 
referendum,74 approving a resolution from federating units (in the case of a coun-
try with a federal system of government),75 dissolution of parliament,76 and the 
election or convening of a special body to adopt the amendment.77 Some consti-
tutions even stipulate who can initiate constitutional amendments.78

68) Austria, Bulgaria, the Russian Federation, Spain and Switzerland.
69) For example, Albania, Belgium, France, Lithuania, Portugal, Romania, Spain, and Ukraine.
70) The Portuguese and the Greek constitutions stipulate that the constitutions may only be amended 
after a lapse of five years since the last amendment. However, in Portugal the Parliament may override this 
with four-fifths majority.
71) For example, Article X of the Constitution of Bosnia and Herzegovina provides that “no amendment 
to this constitution may eliminate or diminish any of the rights and freedoms referred to in Article II of 
this constitution or alter the present paragraph.” See also Article 139 of the Italian Constitution.
72) For example, Albania, Germany, Hungary, Lithuania, Portugal, Romania, Slovenia, and Ukraine.
73) For example, Bulgaria, Liechtenstein, and Sweden.
74) For example, Denmark, France, Iceland, Ireland, Japan, Lithuania, Poland, Romania, Spain, and 
Switzerland.
75) Constitution of the United States, art. V.
76) For example, the constitutions of Denmark, Iceland, the Netherlands and Spain provide for the dis-
solution of Parliament after a first adoption of the amendment.
77) The Bulgarian constitution requires elections for a special body, the Grand National Assembly, for 
adopting a new constitution or for amending specific provisions. The establishment of this special body 
leads to the dissolution of Parliament.
78) Generally, all constitutions give Parliament a right to initiate the amendment procedure, but differ in 
the number of members of Parliament that can initiate amendment to the constitution. Others who can 
initiate amendments are the Head of State (Bulgaria, Croatia, and Ukraine), and the Government 
(Belgium, Croatia, Liechtenstein, and Slovenia). In a number of countries, the procedure may be initiated 
by referendum (Liechtenstein, Lithuania, Romania, Slovenia, and Switzerland). Local authorities too are 
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In Nigeria not all the above situations are covered. That does not make the 
constitutional amendment process inferior or inchoate. Section 9 of the 1999 
Constitution lays down a complete procedure for its amendment in spite of the 
unjustified and unjustifiable contention of the President-must-assent champions. 
The procedure for the amendment of the 1999 Constitution discernible from 
Section 9 is stated below.

4.1. Very Entrenched Provisions 

In the case of the amendment of Section 8,79 Section 9,80 and Chapter IV81 of the 
1999 Constitution, the matter has to be first tabled in the different Houses of the 
National Assembly where, by virtue of Section 9(3), each of the Houses, acting 
separately, must approve the amendments by four-fifths majority of all the mem-
bers of the House concerned.82 That is to say, at least 88 members of the Senate 
and 288 members of the House of Representatives.83 Thereafter, the proposed 
amendment is sent to the Houses of Assembly of the States for approval. The 
amendment proposal is deemed to have been passed (that is to say, become an Act 
of the National Assembly) if it is approved by resolution of not less than two-
thirds of the Houses of Assembly of the States. That is to say, 24 States.84 No 
further act is required to transform the approved bill to an Act of the National 
Assembly. In the words of Honourable Justice E.N. Nnamani, “this is because 
immediately the proposal is passed by the National Assembly and in the required 
number of states’ Houses of Assembly (i.e. two thirds of all such Houses in the 
federation), the proposal translates into an integral part of the subsisting 
constitution.”85

Section 9(1) of the 1999 Constitution, which confers on the National Assem-
bly the power to amend the constitution, stipulates that such power of the 
National Assembly is subject to Section 9, not any other section of the constitu-
tion. It is in a bid to accommodate this special practice in respect of the amend-
ment of the constitution that the definition of an “Act” is equated with the 

not left out. In Liechtenstein, the communes themselves have the right to initiate amendment if at least 
four communes are in support.
79) This section relates to the creation of new States, boundary adjustment as between two or more States, 
creation of new local government areas and boundary adjustment as between two or more local govern-
ment areas.
80) This is the amendment provision itself.
81) This chapter contains the provisions relating to fundamental human rights.
82) 1999 Constitution, s. 9(4).
83) By virtue of section 48 of the 1999 Constitution, the total membership of the Senate is 109. Section 49 
thereof provides that the House of Representatives shall consist of 360 members.
84) By virtue of section 3(1) of the 1999 Constitution, there are 36 States in Nigeria.
85) E.N. Nnamani, ‘A Comparative Analysis of the Procedure for Alteration of Federal Constitutions: 
Nigeria and the United States in Perspective’, (2010) 1 EBSU Journal of International Law and Juridical 
Review 264, 268.
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definition of an “Act of the National Assembly” and the definition is made to 
include “any law which takes effect under the provisions of this Constitution as 
an Act of the National Assembly” in addition to “any law made by the National 
Assembly”.86 This double barrel definition of an “Act” is lacking in the definition 
of a “Law” in respect of the Houses of Assembly of States.

4.2. General Amendment Provision

In respect of the amendment of any other section of the 1999 Constitution, the 
position as highlighted above is applicable except that the majority required in each 
House of the National Assembly is a two-thirds majority.87 That is to say, at least 
73 members of the Senate and 240 members of the House of Representatives.

It is obvious from Section 9(1) of the 1999 Constitution that no part of the 
said constitution is beyond amendment. What is important is that the right pro-
cedure is followed in every amendment as stipulated in Section 9 of the 1999 
Constitution.

5. The Way Forward

The provisions of the 1999 Constitution on its amendment are seemingly unclear. 
This defect must cured. The crucial issue, however, is to ascertain or determine 
the procedure to be adopted in effecting this redeeming amendment of the 1999 
Constitution, given that the amendment procedure itself is the subject of immense 
controversy. The solution is rather simple and straight-forward. Nigeria is a dem-
ocratic country. The hallmark of democracy is that the minority will have its say, 
but the majority will have its way. Thus, the interpretation of the amendment 
provision of the 1999 Constitution that is supported by a majority of members 
of the National Assembly should be adopted in amending the provision of the 
constitution on its amendment unless there is a contrary judicial decision on 
the matter.

Subsequent amendments to the constitution will then follow the new proce-
dure stipulated in the amended amendment provision. It is hoped that the new 
provision on amendment of the 1999 Constitution would be crafted with suffi-
cient care and skill as to substantially, if not completely, eliminate any ambiguity, 
confusion or lack of clarity in its stipulations. The amended provision may have 
to expressly stipulate that the President must assent to any amendments to the 
Constitution,88 if that is the intention, or that the assent of the President is not 
necessary for any amendments to the Constitution to come into force.89 Where 

86) 1999 Constitution, s. 318(1).
87) Ibid., s. 9(2).
88) This is also the practice in South Africa. See the Constitution of South Africa, s. 74(9).
89) Constitution of Czech Republic, art. 50.
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the proposed amendment to the amendment provision of the 1999 Constitution 
stipulates that the President should assent before amendments become effective, 
it may be necessary to stipulate that the President cannot veto constitution 
amendment bills presented to him for assent.90 It may similarly be useful to stipu-
late a time limit for the President to assent to a constitution amendment bill 
which, if it elapses and the President still has not assented to the bill, the bill 
automatically, on account of such effluxion of time, becomes law and is deemed 
to be a duly enacted Act of the National Assembly.

However, if the intention is to retain but clarify the present position to the 
effect that the President need not assent to a bill for the amendment of the con-
stitution for its validity and effectiveness, all that may be required is to add an 
additional subsection to the present Section 9. This new subsection which should 
be Section 9(5) should be worded as follows:

For the avoidance of any doubt whatsoever, all bills passed under this section shall not be presented 
to the President for his assent and the validity of such bills shall not be affected by the absence of the 
assent of the President thereto.

The proposed Section 9(5) above would have the effect of eliminating future 
controversies on the requirement or otherwise of the assent of the President for 
the validity of any amendment to the 1999 Constitution under the terms of Sec-
tion 9. This is the way to go. The National Assembly together with the Houses of 
Assembly of the States have a duty to effect this vital amendment to the 1999 
Constitution before the end of the current legislative season in order to lay a 
robust and controversy-free framework for the next legislative season. This should 
be seen as a clarion call to safeguard and strengthen the existing constitutional 
democracy of Nigeria.

6. Conclusions

The controversy that has arisen concerning the interpretation of the provisions of 
the 1999 Constitution on its amendment is not to be unexpected. It is a positive 
development. It underscores the vibrancy of constitutional democracy in Nigeria. 
It significantly improves our jurisprudence. It is beneficial in fashioning a consti-
tution that is autochthonous; a constitution made by the people, for the people 
and reflective of the wishes and aspirations of the people. The current civilian 
dispensation, most certainly, has been of tremendous benefit to constitutional law 
and constitutionalism in Nigeria.91

90) Ibid., art. 62.
91) There have been other controversial, but beneficial, issues on the 1999 Constitution in the past. See 
Nat Ofo, ‘Rethinking the Leadership Role of the Vice-President of Nigeria’, in Olusegun Yerokun (ed.), 
Leadership Issues in Africa (forthcoming). Available at <http://ssrn.com/abstract=1585218> accessed 
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Consequently, it is imperative that the present challenge at constitutional 
amendment is overcome so that the nation can forge ahead as a true democratic 
nation tenaciously clinging to the tenets of constitutional democracy. Actions to 
be taken should be influenced by the big picture to ensure that the right steps are 
taken. It has been suggested that the provisions of the constitution on its amend-
ment require amendment for clarity. The procedure for doing so has been stated 
and a draft of the provision to be inserted into the 1999 Constitution to eliminate 
these controversies in the future has been proffered. What remains is for it to be 
done. The National Assembly of the Federal Republic of Nigeria and the Houses 
of Assembly of the States are hereby enjoined to just do it! It is the right thing to 
do in the overall, collective interest of the nation and its people. And the time to 
do it is now!

18 January 2011; Nat Ofo, ‘Swearing-In of New Chief Justice of Nigeria: Issues for Consideration’, 
Okada Law Journal (forthcoming). Available at <http://ssrn.com/abstract=1585196> accessed 18 January 
2011; Nat Ofo, ‘Spotlighting the Inadequacies of Section 145 of the Constitution of the Federal Repub-
lic of Nigeria 1999’, (2010) 1(3) Apogee Journal of Business, Property and Constitutional Law 75.
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