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Abstract
State centred discourse on international law and human rights often diminishes the obligations of global 
health institutions in international law to advance health related human rights and as sites for the progres-
sive development and implementation of health rights. The constitution of the World Health Organiza-
tion (WHO) provides an expansive role for human rights protection and promotion in realizing public 
health, but WHO has faced hurdles in effectively carrying out this role. Current scholarship continues to 
underscore the normative challenges facing WHO concerning its limited use of international law includ-
ing human rights to promote health. This article goes a step further and explores the evolving interna-
tional legal and institutional basis for WHO’s future direction in strengthening the governance of human 
rights. It revisits WHO’s evolving and expanding human rights mandate, challenges and prospects within 
WHO law, the broader United Nations law, policy and practice as well as general international law. 
Despite the limitations, WHO has evolving institutional mechanisms rooted in international law that 
comprise a pivotal site for human rights normative and operational work at the global, regional and 
domestic levels. The article examines these mechanisms and suggests concrete ways and options in which 
WHO can advance health rights. 
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1. Global Health Agencies and Human Rights 

1.1. Global Health Agencies: An Introduction

State centred rights discourse obscures the role of international organizations in 
promoting and protecting health rights.2 Global health governance concerns the 
actions and means adopted by an organization to organize itself in the promotion 

1) LLM, London School of Economics and Political Science, LLB, Makerere University, Kampala.
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2) David Fidler, Global Health Governance, Overview of the Role of International Law in Protecting and 
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and protection of the health of populations.3 Health governance has now expanded 
to include a mix of global actors.4 The United Nations (UN) Charter and the 
Constitution of the World Health Organization (WHO) endow the WHO with 
the primary mandate to promote global health.5 Other UN specialized agencies/
programmes such as the United Nations Development Programme, Office of the 
High Commissioner for Human Rights, the United Nations Children’s Fund 
(UNICEF), the International Labour Organization (ILO), the Food and Agricul-
ture Organization (FAO), United Nations Educational, Scientific and Cultural 
Organization(UNESCO) and United Nations Population Fund (UNFPA) gov-
ern and promote health rights.6 Other health agencies outside the United Nations 
system include Médecins Sans Frontières (MSF), the Bill and Melinda Gates Foun-
dation and the International Federation of Red Cross and Crescent Societies. 
WHO is the most prominent global health agency of the United Nations system 
mandated to promote global health. With an extensive regional and country pres-
ence, WHO has a potential to advance health rights at both the global and 
regional levels. However, despite a range of mechanisms available to WHO, the 
legal and operational environment for fostering human rights continue to pose 
challenges. Much scholarship has explored the normative challenges facing WHO 
concerning its use of international law including human rights to promote health. 
This article explores the international legal and institutional basis for WHO’s 
future direction in strengthening the governance of human rights. It also analyzes 
WHO’s human rights challenges and prospects within the broader United Nations 
law, policy and practice. 

1.2. Emerging Trends in WHOs Normative Mandate and the Role of Human Rights

At WHO, there is renewed efforts to strengthen the capacity of WHO and its 
Member States to integrate a human rights-based approach to health, to advance 
the right to health in International law and international development processes 
and advocate for health-related human rights. New normative frameworks that 
incorporate human rights frameworks have been adopted at WHO, notably the 
WHO Framework Convention on Tobacco Control (hereinafter referred to as 

3) Richard Dodgson, Kelly Lee and Nick Drager, Global health governance: a conceptual review (London, 
Centre on Global Change and Health, London School of Hygiene and Tropical Medicine and World 
Health Organization, 2002). 
4) Ibid.
5) United Nations, Charter of the United Nations, 1945; WHO (2006), Basic Documents, Constitution 
of the World Health Organization (45th Edition).
6) William Onzivu, “Globalism, Regionalism or Both: Health Policy and Regional economic Integration 
in Developing Countries, an Evolution of a Legal Regime?” (2006) 15(1) Minnesota Journal of Interna-
tional Law, 117; Dinah Shelton, “International Human Rights Law: Principled, Double, or Absent Stan-
dards?” (2007) XXV Law and Inequality: A Journal of Theory and Practice Law and Inequality 467, 
Commemorative Symposium on Law and Inequality: The Next 25 Years. 
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WHO FCTC) and the International Health Regulations (2005) (hereinafter 
referred to as IHR). WHO and its Member States face global health risks that 
include lack of preparedness for global pandemics, negative health effects of trade, 
bioterrorism and trans-border movement of hazardous substances. Other chal-
lenges include pandemics and communicable diseases, the challenge of health 
system reform, the growing burden of non-communicable diseases and the need 
to achieve the Millennium Development Goals (MDGS). This calls for enhanc-
ing the role of WHO’s governance of human rights. 

Along with shortfalls in funding for global health and a push for global part-
nerships, these concerns have cut into the core of the WHO’s global health and 
human rights mandate under its Constitution. 

Besides the Constitution, there is evidence of an expanding legal basis for 
WHO action to promote and protect human rights. Moreover, there is emerging 
evidence of renewed enthusiasm by WHO at the global and regional levels to 
adopt, strengthen or monitor existing normative frameworks including human 
rights law to protect global health. The WHO human rights unit is being strength-
ened and these efforts replicated at the regional WHO offices. WHO is increas-
ingly collaborating within the United Nations system especially the Office of the 
High Commissioner for Human Rights in capacity building for health rights.7 
Much of the focus of legal scholarship has been to explore WHO’s dismal norma-
tive work in global health and within its constitutional and institutional mecha-
nisms. Little has been explored on the implications of wider United Nations law 
and practice, the importance of recent international legal instruments on WHO’s 
human rights work and the renewed institutional interest in promoting human 
rights as a cross-cutting issue and the challenges for WHO in this endeavour. 
Moreover, exploring the different legal and institutional options to realize this 
renewed mandate in the face of the challenges faced by WHO is a critical part of 
this debate. There is little noticed but emerging efforts to strengthen and imple-
ment WHO’s normative activities to promote human rights in global health at 
both the global and regional levels. WHO role is not merely to facilitate health 
cooperation and development within its mandate but derives obligations in inter-
national law and its constitution to promote and protect human rights. 

Human rights are important for global health for a number of reasons: Firstly, 
the world population is facing unprecedented transnational burden of communi-
cable and noncommunicable diseases, poverty and poor health systems.8 Global 

7) Office of the High Commissioner for Human Rights and World Health Organization, Human Rights 
Health and Poverty Reduction Strategies, Health and Human Rights Publication Series, Issue No. 5, 
WHO/OHCHR Geneva, December 2008.
8) Tony McMichael and Robert Beaglehole, “The Global Context of Public Health”, in Robert Beagle-
hole, (ed), Global Public Health A new Era (1st edition, OUP, Oxford, 2003) 1, 12; World Health 
Organization. World Health Report 2008: Primary Health Care, now more than ever, WHO, 2008 
online at http://www.who.int/whr/2008/whr08_en.pdf. 
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health continues to be in search of effective normative frameworks and human 
rights provide them.9 Secondly, human rights addresses criticisms of WHO’s gov-
ernance of contemporary global health challenges. States and international orga-
nizations have recognized the linkage between health and human rights, especially 
the right to the highest attainable standard of health. Global health policies and 
programmes impact on the enjoyment of human rights and a lack of respect for 
rights undermines health.10 Conversely, rights based health interventions can 
inform and strengthen public health responses and human rights principles of 
non-discrimination and equality helps to address health needs of vulnerable 
groups. Thirdly, international human rights mechanisms regularly monitor health 
issues including those within WHO’s mandate. For example, the human rights 
monitoring bodies have clarified the normative content of the right to health. The 
UN Human Rights Council has urged States to promote health rights including 
preventing HIV-related discrimination and stigmatization, and improving access 
to treatment.11 The Council deliberates health issues through universal periodic 
review of the fulfilment by States of their human rights obligations.12 The UN 
Special Rapporteur on the right to health has visited several states and interna-
tional organizations to examine their health rights policies and practices.13 
Fourthly, using the concept of proportionality, human rights law seeks to balance 
the rights of all actors especially end users and marginalized groups in their par-
ticipation in the global health agenda. For example, WHO’s human rights aware-
ness raising and capacity building has a potential to empower groups and 
communities to protect and promote their health rights. Human right ensures 
that global health decision making is better organized through a balancing pro-
cess that engages individuals and communities at the international and domestic 
levels in health decision making and implementation. Finally, WHO’s health 
cooperation founded on a rights based constitutional framework is a strategic tool 

 9) Onzivu, supra note 6. 
10) WHO, 25 Questions & Answers on Health and Human Rights, WHO Health and Human Rights 
Publication Series, Issue No. 1, July 2002, available at http://www.who.int/hhr/information/25%20 
Questions%20and%20Answers%20on%20Health%20and%20Human%20Rights.pdf; WHO, Health 
and Human Rights, online at: http://www.who.int/hhr/hhr_activities_eng.pdf.
11) United Nations Human Rights Council decision 2/107, ‘Access to medication in the context of 
pandemics such as HIV/AIDS, tuberculosis and malaria’, United Nations, 27 December 2006; United 
Nations Report of the Secretary General on the protection of human rights in the context of HIV/AIDS, 
2 February 2007, UN Doc. A/HRC/4/110, United Nations, 2007.
12) United Nations Human Rights Council resolution 5/1, 18 June 2007, United Nations, 2007.
13) United Nations, Report of the High Commissioner to the 2007 substantive session of ECOSOC 
(E/2007/82) (dedicated to the issue of progressive realization of economic, social and cultural rights), 
United Nations, 2007, online at: http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N07/394/33/PDF/
N0739433.pdf?OpenElement accessed on 10 June 2011; United Nations, United Nations Human Rights 
Council resolution A/HRC/8/2, 18 June 2008, United Nations, 2008 and annex containing the Optional 
Protocol to the International Covenant on Economic, Social and Cultural Rights. 
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for mobilizing health resources and expertise.14 Moreover, human rights help to 
strengthen governance of global health.15 

2. International Law, Human Rights and Global Health Governance: 
An Evolving Mandate of the World Health Organization

2.1. Human Rights Obligations of the WHO in WHO Law and International 
Human Rights Law 

The earliest affirmation of the right to health originated from the WHO. The 
WHO Constitution was written in 1946, 2 years before the adoption of the Uni-
versal Declaration of Human Rights. WHO proclaimed that the enjoyment of 
the highest attainable standard of health is one of the fundamental rights of every 
human being, without distinction of race, religion, and political belief, economic 
or social condition.16 The WHO Constitution defines health broadly, stating that 
health is a state of complete physical, mental and social well-being and not merely 
the absence of disease or infirmity. Moreover, many of WHO’s 192 Member 
States have proclaimed this right.17 Moreover, globalization of public health, 
increasing disease burdens and millennium development goals has led to institu-
tional adaptation at WHO to promote legal strategies to promote global health.18 

The Constitution of WHO empowers WHO to develop treaties which serve to 
promote human rights. The WHO Framework Convention on Tobacco Control 
and International Health Regulations that provide for human rights reflect these 
powers.19 The ongoing development and implementation of the WHO FCTC 
has provided new mandate thereby invigorating its human rights governance. 
Both the WHO FCTC and IHR directly require WHO to proactively promote 
the implementation of the two treaties.20 The WHO FCTC contains an extensive 
human rights preambular provisions including on the right to health.21 The pre-
amble to the Convention affirms the determination of Parties to give priority to 

14) Onzivu, supra note 6. 
15) Allyn Taylor, “Global governance, in international health law and WHO: looking towards the future” 
(2002) 80(12) Bulletin World Health Organization 975–980. 
16) WHO, Basic Documents, Constitution of the World Health Organization (45th edition, World Health 
Organization, Geneva, 2006). 
17) Office of the High Commissioner for Human Rights and the World Health Organization, The Right 
to Health, Factsheet No. 31 (United Nations, Geneva, 2008), online at: http://www.ohchr.org/Documents/
Publications/Factsheet31.pdf, accessed on 13 July 2010. 
18) Gian Luca “Burci, Institutional Adaptation without Reform: WHO and the Challenges of Globaliza-
tion” (2005) 2(2) International Organizations Law Review 437–443. 
19) WHO, The International Health Regulations (2005), Article 12, 2007, WHO, online at: http://apps.
who.int/gb/ebwha/pdf_files/WHA58/WHA58_3-en.pdf.
20) WHO, The International Health Regulations (2005), Article 10 requires member states to disclose 
material information on health threats and open its borders to WHO inspection. 
21) WHO Framework Convention on Tobacco Control, 21 May 2003, 42 ILM 518 (2003), Preamble.
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their right to protect public health and recalls article 12 of the International Cov-
enant on Economic, Social and Cultural Rights and the Preamble to the WHO 
Constitution on the right to health, the Convention on the Elimination of all 
Forms of Discrimination against Women and the Convention on the Rights of 
the Child. This preambular provision has evolved and has been reinforced by the 
WHO FCTC’s guidelines especially on implementation of its article 8 on the 
protection of persons from exposure to tobacco control require that human rights 
underpins its implementation,22 as well as well as ongoing efforts by WHO to 
support the implementation of the Convention.23 The IHR does provide for full 
respect of human rights in aspects relating to implementation of the regulations.24 

Human rights considerations partly underpin the public health security provi-
sions reflected in the revised IHR, which entered into force on 15 June 2007.25 
The IHR provide explicitly for the protection of the human rights of travellers, 
including respect for gender, socio-cultural, ethnic or religious considerations, 
and must be implemented “with full respect for the dignity, human rights and 
fundamental freedoms of persons.”26 The Regulations require WHO Director-
General “to determine, on the basis of the information received whether an event 
constitutes a public health emergency of international concern”.27 Taken together 
with WHA Resolutions which require WHO to provide technical support to 
implement these treaties,28 the WHO FCTC and IHR reflect an evolving human 
rights mandate for WHO and the need for options to implement these expand-
ing mandate. 

 Human rights have also figured centrally in negotiations towards a global 
strategy on Intellectual Property Rights, Innovation and Public Health, by the 
WHO Commission on Intellectual Property Rights, Innovation and Public 
Health.29 The Plan of Action adopted by the WHA at its 61st session recognizes 

22) WHO, Guidelines on protection from exposure to Tobacco Smoke, online at: http://www.who.int/
fctc/cop/art%208%20guidelines_english.pdf, accessed on 12 July 2010.
23) World Health Assembly Resolution, Prevention and Control of Non-communicable Diseases: Imple-
mentation of the Global Strategy, WHA 61.14, 24th May 2008, reinforcing the role of WHO in building 
technical capacity for implementing inter alia the WHO Framework Convention on Tobacco Control, 
online at: http://www.who.int/nmh/publications/ncd_action_plan_en.pdf.
24) WHO The International Health Regulations (2005), Articles 3, 30, 31 and 32, WHO accessed at 
2007, WHO, accessed at http://apps.who.int/gb/ebwha/pdf_files/WHA58/WHA58_3-en.pdf.
25) WHO, The International Health Regulations (2005), WHO, online at: http://apps.who.int/gb/
ebwha/pdf_files/WHA58/WHA58_3-en.pdf WHA58.3, Agenda item 13.1 (23 May 2005), online at: 
www.who.int/csr/ihr/en/. 
26) Ibid., Article 12. 
27) Ibid., Article 1. 
28) World Health Assembly Resolution, Prevention and Control of Non-communicable Diseases: Imple-
mentation of the Global Strategy, WHA 61.14, 24th May 2008, reinforces the role of WHO in building 
technical capacity for implementing inter alia the WHO Framework Convention on Tobacco Control, 
online at: http://www.who.int/nmh/publications/ncd_action_plan_en.pdf.
29) WHO, Report of the WHO Commission on Intellectual Property Rights, Innovation and Public 
Health, (2006), CIPIH/2006/1. 
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the right of everyone to the enjoyment of the highest attainable standard of 
health.30 WHO also has responsibility under the UN Charter to promote human 
rights. The Charter includes human rights as one of the purposes of the UN and 
WHO, a UN specialized agency is bound by this mandate. At the 2005 World 
Summit, UN Member States resolved to mainstream human rights into national 
policy and throughout the United Nations system. Several human rights instru-
ments such as the International Covenant on Economic, Social and Cultural 
Rights (CESCR), Convention on the Elimination of Racial Discrimination 
against Women (CEDAW), the Convention on the Rights of the Child also 
require WHO to act to promote human rights. 

Several Comments and Recommendations of the different human rights bod-
ies have requested WHO to promote human rights. For example, in General 
Comments Number 3 and 14 of the Committee on Economic, Social and Cul-
tural Rights the minimum core obligations on the right to health include: ensur-
ing the right of access to health facilities, goods and services, ensuring access to 
basic housing, sanitation and an adequate supply of safe water, providing essential 
drugs as defined under the WHO Action Programme on Essential Drugs, ensur-
ing equitable distribution of all health facilities and goods and adopting and 
implementing a national public health strategy and plan of action, on the basis of 
epidemiological evidence, addressing the health concerns of the whole popula-
tion.31 The right to health entails a number of criteria for its evaluation which 
include availability, accessibility and acceptability of health infrastructure. Gen-
eral Comment No 14 requires States to identify appropriate right to health indi-
cators and benchmarks to monitor the implementation of the right to health and 
identifies the WHO, UNICEF and UNFPA whose benchmarks will guide States 
in their implementation. In this connection, WHO has developed indicators on 
reproductive health.32 

At the 15th Session of the Human Rights Council (HRC), September to Octo-
ber 2010, three resolutions of particular relevance to WHO’s human rights man-
date were adopted: Firstly, a Resolution on the right to health33 highlighted that 
the right to health especially in relation to poverty is a distant goal and empha-
sized the importance of access to medicine, safe and clean water for all, balanced 

30) WHO, Report of the Inter-Governmental Working Group on Public Health, Innovation and 
Intellectual Property,(2008) A61/9, 19 May 2008, online at: www.who.int/gb/ebwha/pdf_files/A61/
A61_9-en.pdf.
31) United Nations, Committee on ESCR, General Comment No. 14, The right to the highest attainable 
standard of health (Art.12 of the Covenant), (22nd session, 2000). 
32) Paul Hunt and Gillian MacNaughton, “A Human Rights-Based Approach to Health Indicators”, in 
Mashood, Baderin and Robert McCorquodale (eds), Economic, Social, and Cultural Rights in Action 
(Oxford University Press, Oxford, 2007); Oxford Scholarship Online. Oxford University Press. 25 July 
2010, p. 320 online at: <http://dx.doi.org/10.1093/acprof:oso/9780199217908.001.0001, accessed on 
10 June 2011. 
33) United Nations, Human Rights Committee, Right to Health Resolution (A/HRC/RES/15/22).
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distribution of health workers, gender equality and the empowerment of women 
and girls and the rights to persons with disabilities. The Resolution requested the 
Special Rapporteur to prepare a thematic study on the right to health of older 
persons and extended the mandate of the Special Rapporteur, Mr Anand Grover 
for a further period of 3 years, starting on 1 August 2011 until 31 July 2014. 
Secondly, a resolution entitled “preventable maternal mortality and morbidity 
and human rights: follow up to Council resolution 11/8”,34 welcomed recent 
initiatives on maternal mortality. It reaffirmed that pregnancy-related deaths and 
injuries are a human rights issue. This resolution also called for disaggregated data 
collection and adoption of national-level targets and indicators in order to iden-
tify and address underlying causes of maternal mortality and morbidity. Thirdly, 
the Resolution on Water and Sanitation35 called upon States to ensure full trans-
parency of the planning and implementation process in the provision of safe 
drinking water and sanitation and the active, free and meaningful participation 
of the concerned local communities and relevant stakeholders therein. It also 
recalled that States should ensure that non-State providers fulfil their human 
rights standards responsibilities throughout the process. 

Other soft law generated both within WHO and globally continues to inform 
WHO’s work to promote human rights. WHO Resolutions36 as well as the Cairo 
Programme,37 the Cairo Plus Five,38 the Beijing Platform,39 Beijing Plus Five,40 
Beijing Plus 1041 and the Siracusa Principles,42 encourage WHO’s human rights 

34) United Nations, Human Rights Committee, Maternal Mortality Resolution (A/HRC/RES/15/17).
35) United Nations, Human Rights Committee, Right to Water and Sanitation Resolution, (A/HRC/
15/9).
36) Resolution WHA 51.7, 16 May 1998: The Alma Ata Declaration (1978) reaffirmed health as a fun-
damental human right and the World Health Declaration (1998) further reaffirms WHO’s commitment 
to heath as a human right.
37) ICPD programme of Action, Cairo, Egypt, 5–13 September 1994, in Report of the International 
Conference on Population and Development, U.N. Doc. A/CONF.171/13/Rev.1, U.N. Sales No. 95. 
XIII.I8 (1995), online at: http://www.un.org/popin/icpd/conference/offeng/poa.html. 
38) United Nations, Report of the Ad Hoc Committee of the Whole of the Twenty-first Special Session 
of the General Assembly, Document A/S-21/5/Add. l, 1 July 1999 (“ICPD Plus Five Document”),online 
at: www.unfpa.org, accessed on 10 June 2011.
39) United Nations, Vienna Declaration and Programme of Action, Document A/Conf. 157/23, New 
York, 1993; United Nations, Report of the Fourth World Conference on Women, Document A/Conf. 
177/20. New York, 1995. Both these documents can be found at <www.un.org/womenwatch/confer/
index.html>.
40) United Nations, Division for the Advancement of Women, Department of Economic and Social 
Affairs, Five-year Review of the implementation of the Beijing Declaration and Platform for Action (Bei-
jing + 5) held in the General Assembly, 5–9 June 2000, online at :http://www.un.org/womenwatch/daw/
followup/beijing+5.htm.
41) United Nations, Division for the Advancement of Women, Department of Economic and Social 
Affairs, Ten-year Review and Appraisal of the implementation of the Beijing Declaration and Platform for 
Action and the outcome of the twenty-third special session of the General Assembly held during the 
forty-ninth session of the CSW, from 28 February to 11 March 2005, online at: http://www.un.org/
womenwatch/daw/Review/english/49sess.htm.
42) Siracusa principles on the limitation and derogation provisions in the International Covenant on Civil 
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work. Others include Declaration of Commitment on HIV/AIDS, “Global Crisis – 
Global Action”,43 UN Declaration on a World fit for Children.44 

In 2009, WHA adopted the amended Medium-Term Strategic Plan (MTSP) 
for 2008–2013 that requires WHO to promote rights approaches to health.45 The 
Amended Strategic Objective 7 of the Medium Term Strategic Plan (as amended) 
requires WHO to address the underlying social and economic determinants of 
health through policies and programmes that enhance health equity and integrate 
pro-poor, gender-responsive, and human rights-based approaches.46 WHO’s 
expanded mandate reflects its broad definition of health in its Constitution. 

 Although the health-related Resolutions do not create new international law 
binding on WHO member states, it demonstrates the functional role of “soft 
law” in international health relations. International lawyers typically distinguish 
binding rules of international law – “hard law” – from non-binding norms, prin-
ciples, and practices that influence state behaviour soft law. WHO and other UN 
actors have generated many soft-law norms, creating a soft-law regime in interna-
tional governance for public health. The soft law Resolutions represent significant 
steps in laying the political groundwork for improved international cooperation 
on health and human rights. The resolutions clearly define WHO member states’ 
normative duty to cooperate fully with other countries and with WHO and other 
global health actors to promote health rights. While soft law duties are not bind-
ing per see and unenforceable, they are powerful political instruments that 
strengthen cooperation between States and international actors in the pursuit of 
global health and human rights. The challenge for WHO has been to translate 
these hard and soft normative instruments to effectively prioritize human rights 
in its mandate.

2.2. Human Rights Obligations of the WHO in General International Law

WHO is the UN’s specialized health agency, a successor to League of Nations 
Health Office. While its Constitution provides its primary mandate of work, the 
UN Charter also provides an important normative framework of reference to 
advance its health and human rights agenda. There is sufficient agreement that 

and Political Rights (United Nations, Economic and Social Council, 1985), online at: http://www1.
umn.edu/humanrts/instree/siracusaprinciples.html.
43) UNGA Document A/RES/S-26/2, 2 August 2001, online at: http://www.un.org/ga/aids/docs/aress
262.pdf. 
44) UNGA Document, A/S-27/19/Rev.1, 2002, online at: http://www.unicef.org/specialsession/docu-
mentation/documents/A-S27–19-Rev1E-annex.pdf.
45) WHO, the Amended WHO Medium Term Strategic Plan, 2008–2013, pps. 60–65, online at:
 http://apps.who.int/gb/ebwha/pdf_files/MTSP2009/MTSP3-en.pdf on 12th July 2010; See also Resolu-
tion WHA62.11 Medium-term strategic plan 2008–2013, including Programme budget 2010–2011, 
online at: http://apps.who.int/gb/ebwha/pdf_files/WHA62-REC1/WHA62_REC1-en-P2.pdf accessed 
on 12 July 2010.
46) Ibid.
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the UN and its agencies have obligations on the international plane to implement 
what they are charged to do.47 There is also sufficient mandate as well as obliga-
tion in international law that requires WHO to promote and the right to health 
globally and domestically within its Member states.

In international human rights law, states are the principal duty holders but 
international organizations possess secondary obligations in international law.48 
The United Nations system of human rights obligations have been conceived as 
“external”, “internal”, and “hybrid”.49 The external conception would view WHO 
as a subject of international law, with capacity to enter into legal relations on the 
international plane, an obligation to respect legal duties independently of the 
rights and obligations of its members.50 The “internal” conception of WHO’s 
human rights responsibilities would comprise its internal legal order. WHO is 
bound by international human rights law as a result of being tasked to promote 
them by its Constitution.51 Finally, the “hybrid” conception would argue that 
WHO is bound by international human rights law to the extent its members are 
bound.52 The transfer of governance functions from states to WHO is viewed as 
“functional treaty succession” by WHO to the States human rights obligations.53 

Under the WHO Constitution, it can be argued that there are human rights 
duties that WHO possesses independently of member states, under international 
law. Constitutive treaties are viewed as living instruments interpreted in a dynamic 
manner in accordance with evolving demands faced by the organization, in order 
to best give effect to its purposes.54 Article 31 of the Vienna Convention on the 
Law of Treaties provides that a “treaty shall be interpreted in good faith in accor-
dance with the ordinary meaning to be given to the terms of the treaty in their 
context and in the light of its object and purpose,” and taking into account, inter 

47) United Nations, Charter of the United Nations 1945 (1946), Article 2.
48) International Law Commission (ILC), Draft Articles on the Responsibility of International Organiza-
tions, (2008) Arts. 12, 25–30 34(1), 35(1), 40(2) and Art. 40(3), Report of the International Law Com-
mission, Sixtieth Session, UN GAOR, 62d Sess., Supp. No. 10, at 262, 271–72,UN Doc. A/63/10 
(2008). 
49) Guglielmo Verdirame, Barbara Harrell-Bond and Zachary Lomo,”Rights in Exile: Janus Faced 
Humanitarianism” (2005) 17 Studies in Forced Migration 1; Frederic Mégret and Florian Hoffmann, 
“The UN as a Human Rights Violator? Some Reflections on the United Nations Changing Human 
Rights Responsibilities,” (2003) 25(2) Human Rights Quarterly 314–342. 
50) Christine Gray,”The International Court’s Advisory Opinion on the WHO-Egypt Agreement of 
1951” (1983) 32 International and Comparative Law Quarterly 534–541. 
51) WHO, Basic Documents, Constitution of the World Health Organization (45th Edition), Suppl. 
2006 WHO. 
52) Mégret and Hoffmann, supra note 49, 314–342. 
53) International Law Commission (ILC), Draft Articles on the Responsibility of International Organiza-
tions, (2008) Arts. 12, 25–30 34(1), 35(1). 40(2) and Art. 40(3) [hereinafter ILC Draft Articles], Report 
of the International Law Commission, Sixtieth Session, UN GAOR, 62d Sess., Supp. No. 10, at 262, 
271–72,UN Doc. A/63/10 (2008). 
54) Jose Alvarez, “Constitutional Interpretation in International Organizations, in Jean-Marc Coicaud 
and Veijo Heiskanen (eds) The Legitimacy of International Organizations (United Nations University 
Press, 2001) 104–110. 
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alia, “any subsequent practice in the application of the treaty which establishes 
the agreement of the parties regarding its interpretation”.55 This practice of inter-
national organizations enjoins members as well as organs of the organization such 
as the World Health Assembly and the WHO Secretariat as actors in WHO’s 
constitutional interpretation.56 

WHO is a key actor in implementation of human rights provisions in the 
WHO FCTC and IHR. It can be argued that rights related interpretations by 
WHO or its bodies within the course of its institutional life and objectives and 
undisputed by their members, are authoritative precedents that bind WHO and 
its Member States. The challenge at WHO has been the limited consensus on all 
human rights issues that undermines evidence of consent of all members to the 
breadth of human rights norms. Another legal basis of WHO’s human rights 
responsibility is the implied powers doctrine for institutional effectiveness and 
functional necessity. Implied powers would enable the discovery of further author-
ity inherent in WHO’s constitution. This would answer critics who argue that the 
human rights provisions in the WHO Constitution are in the preamble and not 
binding. The International Court of Justice (ICJ) has identified implied powers 
as international organizations’ inherent capacities and powers which comprise: 
those arising by necessary implication out of their constitutions as being essential 
to the performance of their duties, those necessitated by the discharge of their 
functions, and those appropriate for the fulfilment of their stated purposes.57 

3. WHO and the Governance of Health and Human Rights: Contemporary 
Challenges 

3.1. WHO’s Record on Global Health Governance

WHO’s role in health and human rights is also supported by its accomplishments 
over the past fifty years despite the limits. A 13-year effort by the World Health 
Organization resulted in the complete eradication of smallpox from the planet in 
1980.58 WHO was able to offer its “energy as a catalyser of global efforts by bring-
ing together scientists, governments, health workers, and ordinary citizens in the 

55) United Nations Vienna Convention on the Law of Treaties, 1155 UNTS 331 8 ILM 679 (1969); Art. 
31(1) & (3)(b). 
56) Alvarez, supra note 54 104–110. 
57) ICJ Advisory Opinion, Reparation for Injuries Suffered in the Service of the United Nations, accessed 
at http://www.icj-cij.org/docket/files/4/1835.pdf on 20th July 2010: See also Dapo Akande, “The Com-
petence of International Organizations and the Advisory Jurisdiction of the International Court of Jus-
tice” (1998) 9 European Journal of International Law 437; Chittaranjan Felix Amerasinghe, Principles of 
Institutional Law of International Organizations, (2nd edition, Cambridge University Press, 2005) 92–104, 
399– 404. 
58) United Nations, About United Nations: Major Achievements of the United Nations, 2002, online at: 
http://www.un.org/aboutun/achieve.htm, accessed on 12 June 2010.
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fight against smallpox”.59 Polio, tetanus, measles, whooping cough, diphtheria 
and tuberculosis continues to kill children. In 1974, only 5 per cent of children 
in developing countries were immunized against these diseases.60 Today, as a result 
of the efforts of UNICEF and WHO, there is an 80 per cent immunization rate, 
saving the lives of more than 3 million children each year.61 WHO has helped to 
reduce child mortality rates – through oral rehydration therapy, water and sanita-
tion and other health and nutrition measures undertaken by UN agencies, child 
mortality rates in the developing countries have been halved since 1960, increas-
ing the life expectancy from 37 to 67 years.62 A WHO programme also has saved 
the lives of 7 million children from going blind from the river blindness and res-
cued many others from guinea worm and other tropical diseases.63 The WHO 
Health for All Strategy was established in 1989 and aims to provide primary 
health care for all people.64 Primary health care is a blend of essential health ser-
vices, personal responsibility for one’s own health, and health-promoting action 
taken by the community.65 Despite the shortcomings, some of WHO’s achieve-
ments in conjunction with the Health for All program include a rise in life expec-
tancy and an increase in the number of children receiving immunizations.66 
WHO works closely with other organizations in the United Nations system.67 
WHO with FAO established the Codex Alimentarius Commission to implement 
the Joint FAO/WHO Food Standards Programme.68 

 At the normative level, WHO has in the last decade led the adoption of the 
WHO FCTC as well as the IHR, two international legally binding instruments 
and a large body of soft law to promote global health. Despite these predomi-
nantly medico-technical achievements, WHO has been criticized for ignoring the 
importance of developing international law to advance its health mandate.69 
Meier has provided a historical and institutional account and critique of chal-
lenges facing WHO in the development of health rights arguing that WHO’s 
historical lack of interest in using international law for global health extended in 

59) Ibid.
60) Ibid.
61) Ibid.
62) Ibid.
63) Gian Lurca Burci and Claude Henri-Vignes, The World Health Organization, (1st edition, Kluwer Law 
International, The Hague, 2004) 172.
64) World Health Organization, Working for Health: An introduction to the World Health Organization, 
2007, accessed at: http://www.who.int/about/brochure_en.pdf.
65) Ibid.
66) WHO, Four Decades of Achievement v (1988), World Health Organization, Geneva; Karen Tyler 
Farr, “A New Global Environmental Organization” (1999–2000) 28 Georgia Journal of International and 
Comparative Law 493. 
67) See the several interagency agreements between WHO and other agencies of the United Nations in 
WHO, Basic Documents WHO (2006), Constitution of the World Health Organization (45th edition).
68) Burci and Henri-Vignes, supra note 63, page 80.
69) Obijiofor Aginam, Global Health Governance: International Law and Public Health in a Divided World 
(1st edition, University of Toronto Press, 2005) 88.
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particular to disinterest in adopting a human rights based approaches to global 
public health.70 WHO has relied too much on the medical model of health and 
ignoring the importance of law and other social variables affecting health.71 Fidler 
argues that the lack of interest of WHO to use of international law is its pre-
dominant reliance on medical-technical ethos as well as favouring voluntary com-
pliance instruments over legally binding ones. Public health experts argue that 
voluntary compliance provides a stronger basis for public health measures than 
legal compulsion that would be the bedrock of WHO led international legal 
regimes.72 Besides the numerous WHO World Health Assembly resolutions, 
notable standards setting activities by WHO include those to ensure safe drinking 
water,73 clean air, the highest quality of biological and pharmaceutical prepara-
tions, mobilizing together experts in many disciplines to establish standards that 
are practical and feasible, ensuring that laboratories dealing with highly infectious 
material work under safe conditions and helping developing countries to estab-
lish a list of essential pharmaceuticals from those currently available on the mar-
ket. Some of these guidelines qualify for a binding international treaty underpinned 
by human rights principles but WHO has not taken steps to transform these 
guidelines as legally binding instruments and are merely voluntary instruments. 
These guidelines address matters of key human rights importance. For example, 
the WHO Guidelines for Drinking Water Quality can be argued to expound on 
the WHO’s definition of health as a state of complete physical, mental and social 
well-being and not merely the absence of disease or infirmity.74 The Guidelines 
can also be construed to contribute towards the realization of the recent Declara-
tion of the UN General Assembly of a human right to water and sanitation.75 The 
challenge for WHO has been the limited monitoring of implementation of the 
guidelines into domestic law in part due to limited legal technical expertise. 

70) Benjamin Mason Meier, “Global Health Governance and the Contentious Politics of Human Rights: 
Mainstreaming the Right to Health for Public Health Advancement”, (2010) 46 Stanford Journal of 
International Law, 1; Benjamin Mason Meier, “The World Health Organization, The evolution of human 
rights and the failure to achieve health for all”, in J. Harrington, and M. Stuttaford, (eds) Global Health 
and Human Rights: Legal and Philosophical Perspectives, (1st edition, Routledge, Oxford, 2010).
71) Onzivu, supra note 6. 
72) David P. Fidler; “The Future of the World Health Organization: What Role for International Law?” 
(1998) 31 Vanderbilt Journal of Transnational Law 1080, at 1104.
73) World Health Organization, Guidelines for Drinking water Quality: Third Edition, Incorporating the 
first and Second Adenda, Volume 1 Recommendations, online at: http://www.who.int/water_sanitation_
health/dwq/fulltext.pdf.
74) WHO Constitution, 1945, Preamble.
75) UN General Assembly Resolution on the human right to water and sanitation (document A/64/L.63/
REV.1), adopted by a recorded vote of 122 in favour to none against, with 41 abstentions, United 
Nations General Assembly, GA/10967, Sixty-fourth General Assembly Plenary 108th Meeting, online 
at: http://www.un.org/News/Press/docs/2010/ga10967.doc.html.
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3.2. WHO and Contemporary Challenges for Governance of Health Rights

A number of factors undermine WHO’s governance of health rights: the position 
of some WHO member States that the right to health is vague and ambiguous, 
the perceived lack of concrete methodology to monitor health rights, and the 
contested legal status of the right to health in international and domestic law. 
Other challenges that face the wider United Nations include the proliferation of 
undue vested interests by big business.76 This has been so despite the work of the 
special rapporteurs to the right to health in embedding health rights within the 
United Nations system.77 Despite the clarity of the regime of international respon-
sibility of States and increasingly corporations, the issue raises challenges in regard 
to international organizations on issues of attributability.78 The issue of responsi-
bility also relate to whether International Organizations could be responsible for 
acts of members.79 Recently, WHO has led the adoption of the WHO FCTC and 
IHR. These instruments provided opportunities for more comprehensive state-
ments of the right to health and other health rights. However, opposition by 
some States during their negotiation prevented more bold provisions on human 
rights. 

The crucial role of the WHO as a site for development of health rights must be 
viewed in the context of the wider United Nations. Under Article 55(b) of the 
United Nations Charter, the United Nations is required to promote solutions of 
international economic, social, health and related problems. Challenges faced in 
UN system wide human rights programming impacts on WHO as it is composed 
of the same State membership. WHO collaborates with other UN agencies such 
as Food and Agriculture Organization80 (FAO) and UN Habitat81 on the the-
matic Special Procedures of the Human Rights Council. Recent developments in 
the UN system have shown reluctance of States to endow UN agencies with a 

76) Jean Pierre Thérien and Vincent Pouliot. “The Global Compact: Shifting the Politics of International 
Development” (2006) Global Governance 12, 55–75; Justine Nolan, “The United Nations Global Com-
pact With Business: Hindering or Helping the Protection of Human Rights?” (2005) 24 The University of 
Queensland Law Journal 445–466. 
77) Paul Hunt, Report of the Special Rapporteur on the right to health: Mission to the World Bank, IMF 
and Uganda, 5 March 2008, A/HRC/7/11/Add.2; Paul Hunt Report of the Special Rapporteur on the 
Right to Health: Mission to the World Trade Organization, 1 March 2004, E/CN.4/2004/49/Add.1. 
78)  Gerhard Hafner, “Can International Organizations be controlled? Accountability and Responsibility: 
Accountability of International Organizations”, (2003,) 97 American Society of International Law 
Proceedings 236, online at: http://www.ilsa.org/jessup/jessup07/basicmats/asilproc_hafner_article.pdf, 
accessed on 20 July 2009. 
79) Chimni Bhupinder Singh, “International Institutions Today: An Imperial Global State In the Mak-
ing”, (2004) 15(1) European Journal of International Law. 
80) World Health Organization and Food and Agricultural Organization, Food Standards: Codex Ali-
mentarius, accessed at http://www.codexalimentarius.net/web/index_en.jsp on 12 July 2010.
81) Agreement between the United Nations and the World Health Organization, adopted by the First 
World Health Assembly on 10 July 1948 (Off. Rec. Wld Hlth Org.13, 81, 321), online at: http://apps.
who.int/gb/bd/PDF/bd47/EN/agreements-with-other-inter-en.pdf. 

Downloaded from Brill.com05/19/2023 07:35:47PM
via free access



 W. Onzivu / African Journal of Legal Studies 4 (2011) 225–256 239

mandate to monitor human rights norms. This is especially so where the UNDP 
is a coordinating unit for UN health programmes at the country level. The UN 
Children’s Fund, the United Nations Population Fund and the UNAIDS all com-
plement WHO’s health and human rights work including at the national level. In 
fact the UNDP collaborates extensively with WHO on several public health pro-
grams. However, the 2007–2008 final strategic plan of the United Nations Devel-
opment Programme (UNDP) sets out a qualified mandate on human rights for 
the UNDP, affirming that while it “should uphold universal human rights stan-
dards,” it “cannot create rules/standards or monitor human rights.82 The board 
authorized a “human development approach” rather than a human-rights-based 
approach to the UNDP’s work.83 The strategic plan and framework singled out 
democratic governance, strengthening national human rights institutions; wom-
en’s rights and gender mainstreaming; and the protection of the human rights of 
people affected by HIV/AIDS for action.84 This attempt to curtail standard set-
ting work of UN agencies has been roundly criticized.85 Darrow and Arbour have 
decried the exclusion of standard setting from operational work of UN agencies.86 
The UN Charter states that in the event of a conflict between the obligations of 
the Members of the United Nations under the Charter and their obligations 
under any other international agreement, their Charter obligations shall prevail.87 
The normative lessons for WHO is to affirm the supremacy of the Constitution 
as well as the UN Charter as the normative and operational foundation for its 
work especially with other UN agencies at the country level. Therefore, the Char-
ter imposes a common obligation for the constituent parts of the UN system to 
promote human rights and contrary actions and resolutions by UN member 
states undermines country level human rights work by agencies like WHO. 
Restrictive UN Resolutions demonstrate pressures faced by the UN to exclude 
standard setting from field work contrary to UN’s purposes and system coher-
ence. Prohibition on monitoring is contradictory as UN member States regularly 
request for human rights technical assistance. This would undermine WHO’s 
support to domestic human rights institutions and reporting to international 
human rights monitoring bodies. Resolutions that undermine human rights 

82) United Nations Development ProgrammeExecutive Board of the UNDP and the United Nations 
Population Fund, UNDP Strategic Plan 2008–2011, Accelerating Global Progress on Human Develop-
ment, (2008) UN Doc. DP/2007/43/Rev.1 (May 22, 2008), para. 16. 
83) Ibid.
84) Ibid.
85) Antonia Handler Chayes and Abram Chayes,” Regime Architecture: Elements and Principles”, in Jane 
E. Nolan (ed), Global Engagement: Cooperation and Security in the 21st Century (1994) 65–68. 
86) Mac Darrow and Louise Arbour, “The Pillar of Glass: Human rights in the Development Operations 
of the United Nations”, (2009) 103 American Journal of International Law 446. 
87) United Nations, Charter of the United Nations, 1945, (1946), Article 103. 
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ignore the increased demands of civil society and end users of global health for 
WHO and other UN agencies to promote human rights.88 

Another challenge facing health and human rights mandate of WHO is the 
increasing neo-liberalist health reforms sweeping the global South such as Latin 
America and Africa. A number of countries such as Rwanda have implemented 
health insurance schemes been resisted by others such as Kenya. A Report by the 
International Finance Corporation showed an increasing private sector involve-
ment in healthcare in Africa and in some countries such as Nigeria and Uganda, 
by over 50%.89 Some of these schemes are bound to challenge WHO’s constitu-
tional mandate and primary healthcare strategy of health for all. WHO’s human 
rights efforts could face challenges of being reconciled with privatised healthcare 
and health systems. This is because the poor in developing countries would not 
be able to afford costly basic health services and the challenges of potential cap-
ture of public health decision making by private and corporate actors is real. 

The challenge is for WHO’s human rights mechanisms to deal effectively with 
rights of end users such as participation, access and availability of healthcare ser-
vices. WHO is an international organization and the secretariat cannot directly 
decide for its member States. However, the WHO World Health Assembly and 
WHO regional committees can play a crucial role in adopting resolutions and 
other strategies to reinforce health rights. This can protect the poor in developing 
countries from privatisation that threatens access to health care for the majority 
poor in developing countries. WHO’ human rights mandate is also constrained 
or facilitated by the trade liberalization under global, regional and bilateral trade 
regimes and WHO faces challenges of engaging with these entities due to limited 
internal legal and technical capacity especially in its regional offices. WHO’s 
engagement with regional trade organizations is crucial to advocate fair and equi-
table health policies if WHO’s role in promoting health rights and protection of 
the poor from the vagaries of privatization will be protected and upheld.90 There-
fore, human rights provides normative and institutional mechanisms to tackle the 
negative impacts of privatisation on healthcare provision especially by promoting 
access and participation of end users as well as accountability and transparency in 
health decision making that promotes the public, not private interests.

One of the human rights challenges is ensuring that the ultimate end users of 
its policies, communities and marginalized groups such as women and children 
are appropriately represented in its governance. WHO has over the years devel-

88) William Onzivu, “Public Health and the Tobacco Problem: International Legal Implications for 
Africa?” (2001) 29 (2) Georgia Journal of International and Comparative Law 223–252.
89) International Finance Corporation, The Business of Health in Africa, Partnering with the Private Sec-
tor to improve People’s Lives, 2010, online at: http://www.ifc.org/ifcext/healthinafrica.nsf/Attachments-
ByTitle/IFC_HealthinAfrica_Final/$FILE/IFC_HealthinAfrica_Final.pdf, Washington, DC, 2008, accessed 
on 10 June 2011.
90) Onzivu. supra note 6. 
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oped mechanisms for the participation as observers of non-governmental organi-
zations in its governance mechanisms such as the World Health Assembly.91 
However, there is evidence that suggests that international civil society groups are 
predominantly represented. Often in many contexts there has been a fractious 
relationship between more ‘transnational NGOs’ who engage with WHO but 
not with marginalized local groups they claim to represent and those more 
‘national level NGOs’ who do have better links to the grassroots. Despite this, a 
number of grassroots NGOs have in the context of the Convention on the Elim-
ination of Discrimination against Women (CEDAW) and the International Cov-
enant on the Economic, Social and Cultural Rights (ICESCR) worked to claim 
their rights. For example, some grassroots women groups have used CEDAW to 
claim their reproductive rights which have been a key aspect of WHO’s health 
and human rights mandate.92 

WHO efforts to promote human rights in local communities in Member States 
have limitations. Many WHO member States abhor certain rights such as repro-
ductive rights and WHO cannot directly be seen to advocate certain rights as that 
would be viewed as infringement of their sovereignty. Despite these limitations, 
there are evolving mechanisms that offer opportunities for WHO’s promotion of 
human rights. With human and financial resource constraints facing WHO, an 
opportunity is for WHO to promote access through normative frameworks such 
as intervening in CEDAW to promote access by communities, adopting global or 
regional resolutions to promote health rights. The adoption of an Optional Pro-
tocol to the International Covenant on Economic, Social and Cultural Rights 
offers an important framework for strengthening the role of WHO and direct 
participation of all stakeholders in the promotion of health rights within the 
framework of the ICESCR and the Protocol.93 The Protocol adopted in 2008 has 
already garnered 33 signatories and 2 Parties.94 By providing for individual com-
plaints procedures in cases of breaches of economic, social and cultural rights, the 
Optional Protocol on entry into force will provide an important mechanism for 
promoting and protecting health rights.95 A similar regional mechanism under 
the European Charter of Social Rights has already led to successful complaints 
including to protect health. By July 2006, eight years after the entry into force of 

91) WHO, Principles governing relations between the World Health Organization and Nongovernmental 
Organizations, in WHO, Basic Documents, 2006, online at: http://apps.who.int/gb/bd/PDF/bd47/EN/
principles-governing-rela-en.pdf. 
92) Rosalind Petchesky, Global Prescriptions: Gendering Health and Human Rights (Zed Books Ltd, 2003), 
190–200. 
93) Ed Bates, “UK and International Covenant on Economic, social and cultural rights”, in Baderin and 
McCorquodale (eds), supra note 32 at 258. 
94) Optional Protocol to the International Covenant on Economic, Social and Cultural Rights, New 
York, 10 December 2008, Doc.A/63/435; C.N.869.2009.TREATIES-34 of 11 December 2009, online 
at http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-3-a&chapter=4&lang=en.
95) Ibid.
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the CCP, thirty-four complaints had been made.96 These complaints have been 
made against nine of the fourteen states that are bound by the system (thirteen 
complaints against France; six against Greece; five against Portugal; three against 
Italy; two each against Belgium and Bulgaria; and one each against Finland, Ire-
land, and Sweden).97 Claims in health included the working conditions of health 
care workers in Finland exposed to radiation, discrimination in the provision of 
social and medical assistance in France the health hazards of working in lignite 
mines in Greece. Of the thirty-four complaints, all but three have been declared 
admissible.98 Of the thirty-one admissible complaints, the ECSR has upheld the 
complaint (wholly or partially) in seventeen cases, rejected the complaint in nine 
cases, and in five cases has not yet concluded its consideration of the merits. In 
the nine cases where the ECSR rejected the complaint, the Committee of Minis-
ters adopted a resolution taking note of the ECSR’s report. 

Moreover WHO has to depend on existing domestic legal and institutional 
measures to protect and promote health. Many countries have weak human rights 
institutions generally to promote access and accountability in issues of health and 
healthcare. Enforcement of human rights depends on the effectiveness of domes-
tic institutions or courts of law. Public interest litigation while on the increase is 
still in its nascent stages in many WHO member States. Moreover, WHO cannot 
be viewed as promoting litigation against its member States. In such circum-
stances, WHO’s health and human rights mandates faces enforcement related 
challenges especially at the domestic level. The emerging opportunity has been 
accentuated by the continuing and new global health challenges such as HIV 
AIDS,99 tobacco control, malaria, tuberculosis, Avian Influenza and other major 
global health threats. Despite the poor financing of healthcare, many developing 
countries are working to enhance their health systems and mechanisms to pro-
mote health. This includes adopting laws and institutions for health promotion 
such as tobacco control legislation, reform of public health legislation and devel-
opment of national human rights laws as well as institutions. In countries such as 
India, Uganda and Bangladesh, activists have successfully litigated for health 
based on health rights.100 The following parts explores the international legal 

 96) Robbin R. Churchill and Urfan Khaliq, “Violations of Economic, Social, and Cultural Rights: The 
Current Use and Future Potential of the Collective Complaints Mechanism of the European Social Char-
ter”, in Baderin, and McCorquodale, supra note 32 at pps. 221–223. 
 97) Ibid.
 98) Ibid.
 99) Pharmaceutical Manufacturers Association and 41 Others v President of South Africa and 9 Others, 
(Transvaal Provincial Division), (CCT31/99) [2000] ZACC 1; 2000 (2) SA 674; 2000 (3) BCLR 241 
(25 February 2000), online at: http://www.saflii.org/za/cases/ZACC/2000/1.html.
100) Environmental Action Network Ltd v Attorney General & National Environmental Management Author-
ity, Misc. Application No.39 of 2001(H.C.) (Uganda), online at: http://www.greenwatch.or.ug/pdf/
judgements/TEAN%20Versus%20A.G%20&%20NEMA.pdf.
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environment as well as options for promoting WHO’s health and human rights 
mandate.

4. Strengthening the Competence of WHO in Promoting Human Rights in 
International Law 

4.1. Repositioning WHO Mandate in the Context of United Nations Law 

Following the call by the UN Secretary-General (UNSG) for all UN agencies to 
mainstream human rights work as a cross-cutting strategy,101 WHO has responded 
to this call.102 The UNSG Directives state that the realization of human rights is 
the objective of UN development cooperation that is about building the capacity 
of rights-holders to claim their rights & duty-bearers to fulfil their obligation.103 
It states that human rights principles must guide design, implementation, moni-
toring and evaluation of development policies and programmes.104 Moreover, the 
2005 World Summit Outcome called upon all parts of the United Nations to 
promote and mainstream human rights throughout the United Nations system.105 
The UN Charter provides for the role of WHO within the wider UN system 
framework.106 In terms of the specific actions required of the organization, the 
Charter provides that “the United Nations shall promote . . . (c) universal respect 
for, and observance of, human rights and fundamental freedoms for all without 
distinction as to race, sex, language, or religion.”107 Moreover, “all Members 
pledge themselves to take joint and separate action in co-operation with the UN 
for the achievement of the purposes set forth in Article 55.”108

Much of international human rights law is considered customary international 
law despite its limitations. The unfairness of pre-colonial and colonial customary 
international law has steered developing countries to prefer codification and pro-
gressive development of international law through treaties. Moreover, with nearly 
200 Member States today compared to the 40 a century ago, achieving the requi-
site opinion juris and consistent State practice has become problematic. Despite 
these limitations, the advantage of customary international law is that it is not 

101) United Nations. Common Understanding of a rights-based approach (RBA) to development coop-
eration adopted by the UNDG/ECHA, 2003. 
102) WHO, the Amended WHO Medium Term Strategic Plan, 2008–2013, pps. 60–65, online at: http://
apps.who.int/gb/ebwha/pdf_files/MTSP2009/MTSP3-en.pdf on 12th July 2010; see Resolution WHA62.11 
Medium-term strategic plan 2008–2013, including Programme budget 2010–2011, online at: http://
apps.who.int/gb/ebwha/pdf_files/WHA62-REC1/WHA62_REC1-en-P2.pdf, accessed on 12 July 2010.
103) Ibid., United Nations (2005) Commission on Human Rights resolution 2005/84.
104) Ibid.
105) United Nations. 2005 World Summit Outcome, GA res. 60/1 2005. 
106) United Nations, Charter of the United Nations, 1945, Article 57. 
107) Ibid., Article 55. 
108) Ibid., Article 56. 
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necessary for a State to formally accept a rule in order to be bound by it, as long 
as the overall State practice on which the rule is based is “widespread, representa-
tive and virtually uniform” and accepted as law. It is in this context that the Uni-
versal Declaration of Human Rights contains a range of socioeconomic rights 
including some health rights which have acquired the status of customary inter-
national law.109 A number of reasons for this conclusion include the near univer-
sal membership of these treaties, the over 115 States that have constitutional right 
to health or health care,110 the recent adoption by the General Assembly of an 
individual complaints mechanism for the International Covenant on Economic, 
Social and Cultural Rights111 and the universal acceptance of the millennium 
development goals.112

In the case of the UN and its system organizations, there is a strong case for 
arguing that the fundamental values enshrined and enhanced by the UN, includ-
ing the UDHR, are binding not only on the member states but also on the orga-
nization itself. This is the application of a theory of constitutionalism to the UN 
system.113 On this basis, it can be argued that the WHO Constitution combined 
with customary international law require WHO to respect and protect human 
rights in its policies, programs, and activities and this includes both promoting 
new and existing standards as well as vigorously protecting human rights. WHO 
Member States by including human rights in the Constitution wanted to prevent 
human rights violations in WHO’s global health mandate but did not anticipate 
potential violations through its actions or neglect. It may be argued that in 
the context of the wider United Nations, the legal doctrine on the accountability 
of international organizations as distinct from states was at a nascent stage when 
the United Nations including its specialized agencies such as WHO were created 
in 1948. 

Furthermore, relevant international law was less developed but has evolved 
significantly to date. The failure of the founders to imagine the United Nations as 

109) United States Diplomatic and Consular Staff in Iran (United States v. Iran), Judgment of 24 May 1980, 
1980 ICJ Reports 3, 42, para. 91; Christina Gille and Stefanie Ricarda Roos, “World Bank, IMF and 
Human Rights”: Conference held at Tilburg University, 11–13 October, 2001, German Law Journal, 
online at: http://www.germanlawjournal.com/article.php?id=131.
110) Office of the High Commissioner for Human Rights and the World Health Organization, The Right 
to Health, Factsheet No. 31, United Nations, Geneva, 2008, online at: http://www.ohchr.org/Docu-
ments/Publications/Factsheet31.pdf, accessed on 13 July 2010.
111) United Nations Office in Geneva (UNOG) The UN General Assembly approved the draft Optional 
Protocol on December 10, 2008, the sixtieth anniversary of the Universal Declaration of Human Rights. 
Economic, Social and Cultural Rights: Legal Entitlements Rather Than Charity, Say UN Human Rights 
Experts, UN Office at Geneva, Press Release (Dec. 10, 2008), online at: http://www.unog.ch. 
112) Philip Alston, “Ships Passing in the Night: The Current State of the Human Rights and Development 
Debate as Seen Through the Lens of the Millennium Development Goals”, 2005 (27) Human Rights 
Quarterly 755. 
113) Nigel D. White, “The Applicability of Economic and Social Rights to the UN Security Council”, in 
Baderin and McCorquodale, supra note 32 at pps. 91–95. 
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a human rights duty bearer was inevitable, but the situation since 1945 has 
evolved.114 According to one scholar, “in fact, a constitution comprises a political 
order and regulates that order in terms of the competences of different institu-
tions and in terms of the relations between the subjects of that order. This signi-
fies that the laws produced by the UN’s legal order potentially have applicability 
to both institutions and states, depending upon the nature of the activities under-
taken. Human rights obligations, which are increasingly becoming an expression 
of the common constitutional traditions of States, can become binding upon 
[organizations] in different ways: through the terms of their constituent instru-
ments; as customary international law; or as general principles of law or if an 
[organization] is authorized to become a party to a human rights treaty”.115 In this 
regard, WHO is also bound by international human rights law. 

These conclusions are consistent with contemporary jurisprudence and analy-
sis that show that international organizations such as the World Bank have human 
rights obligations in international law.116 The duty of WHO as a subject of inter-
national law include, the duty to “promote” human rights, as stated in the UN 
Charter read with the WHO Constitution. This is consistent with Article 38(1)
(c) of the statute of the ICJ, and customary international law, that the minimum 
obligation owed by any subject of international law is a “duty of diligence” to 
ensure that the subject’s own policies, actions, or possible neglect do not under-
mine the human rights obligations of other subjects of international law.117 

The duty of WHO to take reasonable measures,118 to ensure that third parties 
do not violate health rights within the scope of its mandate has precedents within 
the United Nations system. These include the role of the UN High Commis-
sioner for Human Rights,119 and UN High Commissioner for Refugees.120 The 
duty would hence arise where individuals or communities may be exposed to 
human rights violations within the scope of WHO-supported programs. The 
implication is that WHO must act proactively to anticipate, analyze, and miti-
gate these risks and potential sources of violation of health rights in partnership 
with national authorities as the principal duty bearers under the international 
human rights treaties they have ratified. 

114) Darrow and Arbour, supra note 83 at p. 446. 
115) White, supra note 113. 
116) Ibid.; August Reinisch, “Securing the Accountability of International Organizations”, (2001) 7 Glo-
bal Governance 131, 137–38. 
117) Brunno Simma and Philip Alston, “The Sources of Human Rights Law: Custom, Jus Cogens and 
General Principles”, (1992) Australian Yearbook of International Law, 82, 104–106.
118) Olivier Corten, “The notion of “reasonable” in international law: legal discourse, reason and contra-
dictions”, (1999) International & Comparative Law Quarterly 1. In international law, the common 
meaning of “reasonable” is “governed by reason”, involves value judgments, legitimate objective, value 
judgements and proportionality in decision making. 
119) UN General Assembly Resolution 48/141 of 20 December 1993.
120) Verdirame et al., supra note 49. 
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In the UN system, “promotion” is often viewed as distinct from “protection”, 
the former viewed as awareness raising, education, technical cooperation, and 
capacity building, while the latter includes confrontational and juridical activities 
such as investigations, monitoring, casework, public reporting, and advocacy. 
There is often pressure to focus on promotion and ignore juridical protection, yet 
promotion can be undermined without an option of legal actions. The ability of 
the United Nations to promote human rights depends to a significant extent 
upon its ability to protect, not simply build capacity. Undue rigid distinctions 
between protection and promotion risk undermining the impact of UN-
programs or even lead to complicity in human rights violations. The implication 
is that WHO national capacity building programmes need to be grounded in its 
capability to intervene directly at the international, regional and domestic levels 
to protect health rights. 

4.2. Public International Law Implications for WHO’s Human Rights Competence 

According to the International Court of Justice, international organizations are 
subjects of international law and, as such, are bound by any obligations incum-
bent upon them under general rules of international law, under their constitu-
tions or under international agreements to which they are parties.121 It is in this 
context that the International Law Commission has devoted efforts to elaborate 
rules for responsibility of international organizations. The ILC Draft Articles on 
the Responsibility of International Organizations include the requirement that 
the organization “make full reparation” for injury caused by internationally 
wrongful acts.122 A reasonable body of evidence in the practice of international 
organizations supports this duty to grant remedies for violations as is the case in 
the International Atomic Energy Agency (IAEA).123 The type or blend of reme-
dies depends upon the context and nature of the human rights violation to which 
United Nations responsibility attaches. The ILC notes, that “assurances and guar-
antees of non-repetition” have been given by international organizations in 
response to internationally wrongful acts.124 International organizations can offer 
reparations outlined in the ILC draft articles, as well as other innovative and flex-

121) International Court of Justice, Interpretation of the Agreement of 25 March 1951 between the WHO 
and Egypt [1980] ICJ Rep 73 at 89–90. 
122) International Law Commission (ILC)(2008), Draft Articles on the Responsibility of International 
Organizations, Arts. 12, 25–30 34(1), 35(1),40(2) and Art. 40(3) [hereinafter ILC Draft Articles], in 
Report of the International Law Commission, Sixtieth Session, UN GAOR, 62d Sess., Supp. No. 10, at 
262, 271–72,UN Doc. A/63/10 (2008). 
123) Darrow and Arbour, supra note 83. 
124) International Law Commission (ILC) Report of the International Law Commission on the Work of 
Its Fifty-ninth Session, UN GAOR, 62d Sess., Supp. No. 10, at 113–15, UN Doc. A/62/10 (2007), 
Commentary at 202–204, 205. 
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ible domestic accountability mechanisms.125 Remedies must take into account 
the institutional culture, political context, and internal incentive structures spe-
cific to each (UN) agency.126 The mandate and functions of the WHO point to a 
positive obligation to “fulfil” human rights and support member states in fulfill-
ing human rights commitments. This legal obligation is viewed to apply to inter-
national organizations including the United Nations.127 

The ILC has also adopted a draft article that provides that an international 
organization incurs international responsibility if it aids or assists a state or another 
international organization in committing an internationally wrongful act.128 A 
UN agency can be complicit in human rights violations perpetrated by states or 
other actors or directly legally responsible where it has knowledge of the circum-
stances of those violations. This principle reflects the increasing recognition of 
human rights obligations of non-state actors.129 To “aid or assist” captures a pleth-
ora of actions and omissions of the UN agency, including discriminatory policies, 
inaccessible or unaffordable services and misuse of the agency’s status for undue 
political cover.130 This view is consistent with the practice of private-sector par-
ticipants in the Global Compact.131 The wider acceptance of a legal duty, as a 
human rights issue rather than criminal responsibility, could add valuable stimu-
lus to ensuring that human rights are more widely, consistently and effectively 
promoted by the United Nations.132 However, the limited practice and scholar-
ship make it difficult to conclude that a norm of this kind is a settled principle of 
international human rights law.133 The 2005 World Summit reiterated that the 
three pillars, human rights, development, and peace and security, of the UN 

125) Moshe Hirsch, The responsibility of International Organizations Towards Third Parties: Some Basic 
Principles (Martinus Nijhoff Publishers, 1995), 1–20. 
126) Mac Darrow. “A Human Rights – Based Approach to Development: Theoretical and Operational 
Issues for the World Bank”, 2006 ( 2) World Bank Legal Reviews: Law, Equity, and Development 385. 
127) Manisuli Senyonjo, “Non State Actors and Economic and Social Rights”, in Baderin and 
McCorquodale, supra note 32 at p. 112; A. Clapham, Human Rights Obligations of Non-State Actors 
(Oxford University Press, New York, 2006) 150–151. 
128) International Law Commission (ILC), Draft Articles on the Responsibility of International Organi-
zations, 2008 Arts. 12, 25–30 34(1), 35(1), 40(2) and Art. 40(3), in Report of the International Law 
Commission, Sixtieth Session, UN GAOR, 62d Sess., Supp. No. 10, at 262, 271–72,UN Doc. A/63/10 
(2008).
129) Senyonjo, supra note 127; Andrew Clapham and Scott Jerbi, “Categories of Corporate Complicity in 
Human Rights Abuses” (2001)24 Hastings International & Comparative Law Review 339. 
130) Genoveva Hernández Uriz. “To Lend or Not to Lend: Oil, Human Rights, and the World Bank’s 
Internal Contradictions” (2001) 14 Harvard Human Rights Journal 197. 
131) United Nations Global Compact. Overview of the United Nations Global Compact (June 30, 2009), 
online at: http://www.unglobalcompact.org/AboutTheGC/index.html. 
132) Human Rights Watch. Recalibrating the Regime: The Need for a Human Rights – Based Approach 
to International Drug Policy (2008) 24, Beckley Foundation Drug Policy Programme, Report No. 13, 
Mar. 2008, available at: http://www.hrw.org/sites/default/files/related_material/beckley0308.pdf. 
133) Paul G. Harris and Patricia Siplon, “International Obligation and Human Health: Evolving Policy 
Responses to HIV/AIDS” 2006 (15)2 Ethics and International Affairs 29–52.

Downloaded from Brill.com05/19/2023 07:35:47PM
via free access



248 W. Onzivu / African Journal of Legal Studies 4 (2011) 225–256

 system are interrelated and the United Nations must not work in any of these 
areas in isolation. WHO’s global health mandate encompasses these pillars.134 In 
addition, the emerging law on the responsibility of international organizations, in 
its draft Article 35, paragraph 1, states that an international organization cannot 
invoke its rules to justify non-compliance with its obligations under international 
law entailed by the commission of an internationally wrongful act.135 As the ILC 
observes, this principle finds a parallel in the principle that a state may not rely on 
its internal law as a justification for failure to comply with its obligations resulting 
from internationally wrongful acts.136 Therefore, one can reasonably conclude 
that decisions of the governing bodies of UN specialized agencies such as WHO, 
to the extent that these decisions constitute a source of internal rules for the con-
duct of operations, cannot be invoked to justify breaches of the more fundamen-
tal Charter-based sources of human rights obligation binding upon these agencies 
under international law.

5. Enhancing Global Health Governance by Promoting Human Rights 
Processes: Options for WHO

5.1. Enhancing WHO’s Human Rights Capacity-General 

The relationship between WHO and its Member States is often complex in efforts 
to implement a human rights approach across WHO’s global and country work. 
The capacity of states to provide health as human rights benefits to local popula-
tions is far beyond evident. It is in this context that options to enhance WHO’s 
governance of health to promote human rights is paramount. In this context, 
WHO is engaging with Member States, other UN agencies, programmes and 
UN human rights supervisory mechanisms. WHO provides legal technical assis-
tance to its Member States as well as raising awareness on the right to health 
within and outside WHO. It has continued to advance the right to health through 
the adoption of an internal human rights policy and developing relevant indica-
tors.137 A WHO Health and Human Rights Unit and Strategy is in place. How-

134) World Health Organization. World Health Report 2008: Primary Health Care, Now more than ever, 
(2008) WHO, online at: http://www.who.int/whr/2008/whr08_en.pdf.
135) International Law Commission (ILC), Draft Articles on the Responsibility of International Organi-
zations, (2008) Arts. 12, 25–30 34(1), 35(1). 40(2) and Art. 40(3), Report of the International Law 
Commission, Sixtieth Session, UN GAOR, 62d Sess., Supp. No. 10, at 262, 271–72,UN Doc. A/63/10 
(2008). 
136) International Law Commission (ILC). Report of the International Law Commission on the Work of 
Its Fifty-ninth Session, UN GAOR, 62d Sess., Supp. No. 10, at 113–15, UN Doc. A/62/10 (2007), 
Commentary at 202- 204, 205. 
137) Paul Hunt and Gillian MacNaughton, “A Human Rights-Based Approach to Health Indicators”, in 
Baderin and McCorquodale (eds.), supra note 32, p. 305.
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ever, these efforts are in evolution and require comprehensive institutional, legal 
and practical reforms within WHO to strengthen the organization as a site for the 
development and implementation of health related human rights. 

5.2. Supervision of Global and Regional Health and Human Rights Processes

Global health agencies including WHO are international institutions endowed 
with powers as well as obligations and perform tasks as an international adminis-
trative agency. WHO performs a fiduciary function in promoting and protecting 
global public health as opposed to the traditional means of implementation of 
international law through dispute settlement as for example provided under sev-
eral treaties and UN Charter. The UN human rights system is generally non-
confrontational in character. It also does not seem to rely solely on violations and 
injury to individuals and states as the criteria for enforcement. Preventive actions 
also help to deter potential violations of human rights hence the importance not 
only of redressing violations but to prevent them occurring in the first place. 
With sufficient legal basis, the WHO institutional model can help advance health 
and human rights by focusing on its strengths in cooperation, rather than con-
frontation. The weakness is this model relies on consent of States, may undermine 
human rights and health norms and legitimize interests of some States or their 
national anti-health rights policies. However, increasing NGO and public scru-
tiny of WHO can enhance its adaptation to undertake institutional supervision 
and implementation of health related human rights. Moreover, international 
supervision can be undertaken jointly by other UN agencies and mechanisms.

There are several mechanisms for supervision that WHO can employ. Firstly, 
reporting is an important supervisory mechanism: WHO already has routine 
reporting system and urges States to report on matters affecting health and it 
could adopt a resolution to require member States to report on their implementa-
tion of health related human rights. Secondly, WHO can conduct factual and 
evidence based research on the de facto implementation of health related rights 
by its Member States. Thirdly, monitoring of country progress is an important 
way of assessing a WHO Member States compliance with health related human 
rights obligations. Finally, WHO regional governance can promote regional 
human rights mechanisms. For example, the WHO African Regional Office 
could support the African Commission on Human and Peoples Rights or the 
WHO Americas Office could support the work of the Inter-American Human 
Rights institutions. Such assistance could be provided through direct submis-
sions, adoption of relevant resolutions and country technical and capacity build-
ing support in reporting health and human rights issues in the context of regional 
human rights mechanisms. 

This position reflects existing WHO law. For example, under the IHRs 2005, 
the WHO Director-General “shall determine, on the basis of the information 
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received . . . whether an event constitutes a public health emergency of interna-
tional concern in accordance with the criteria and the procedure set out in these 
Regulations”.138 To help WHO member states identify what may or may not 
constitute a public health emergency of international concern, the IHRs 2005 
provide members with a decision instrument referred to as Annex 2 of the IHRs 
2005. A public health emergency of international concern must be reported by 
the member state to the WHO for final determination. Article 10 requires mem-
ber states to disclose material information on health threats and open its borders 
to WHO inspection. Although the IHR does not include an enforcement mech-
anism per se for the States which fail to comply with its provisions, the potential 
consequences of non-compliance, especially in economic terms, are a powerful 
compliance tool.139 

5.3. International Regulation, Rights Standard Setting and Monitoring: Correcting 
Missed Opportunities

WHO can strengthen its capacity to advance the progressive development of 
health related human rights through international law making, standard setting 
and monitoring. Article 19 of the WHO Constitution provides the necessary 
powers to develop international law. WHO has led the development of the WHO 
FCTC that has made limited progress on restating the right to health.140 WHO 
has also passed over 40 WHA Resolutions relating to human rights. While these 
are considered soft law, WHO Resolutions both at the global and regional level 
have an important potential of facilitating the progressive development of not 
only international health law but also global health rights. The United Nations 
system has facilitated and sped up the customs or treaty creating process by pro-
viding a forum where States are willing to consolidate general rules of interna-
tional law. The United Nations system also provides a forum where majority 
States help to overcome individual dissenting States in order to agree on general 
standards of behaviour. In this way, WHO health and human rights related reso-
lutions can constitute a normative core of subsequent practice and the basis for 
drafting future treaties or the evolution of customary rules). In fact, those agreed 
standards such as WHO Resolutions represent a bridge between previous norma-
tive vacuum and future detailed international legally binding rules afforded by a 
treaty or customary rules. Such WHO resolutions would provide the basic guide-
lines and treaty provisions or customs which provide the nuts and bolts to already 
consistent and established rules by creating mechanisms for enforcement, or add 

138) WHO, Report of the Inter-Governmental Working Group on Public Health, Innovation and Intel-
lectual Property, (2008). A61/9, 19 May 2008, available at www.who.int/gb/ebwha/pdf_files/A61/
A61_9-en.pdf. 
139) WHO, WHA58.3, Agenda item 13.1 (23 May 2005), available at www.who.int/csr/ihr/en/.
140) WHO, WHO Framework Convention on Tobacco Control, May 21, 2003, 42 ILM 518 (2003), 
Preamble, Article 3, 30, 31 and 32. 
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further details to existing rules eventually evolve as customary rules or become the 
basis of treaties.

Article 19 of the WHO Constitution provides the necessary powers to develop 
international law. WHO has led the development of the WHO FCTC that has 
made limited progress on restating the right to health.141 

Furthermore, Articles 15 and 16 of the IHR have endowed WHO with powers 
to make recommendations and standards for the implementation of aspects of 
the Regulations. Under the IHR, once WHO has determined that a particular 
event constitutes a public health emergency of international concern, the IHR 
requires WHO to issue “temporary” or “standing” recommendations in response 
to an emergency. Temporary recommendations expire three months after their 
issuance but may be modified or extended for additional periods of up to three 
months. The IHR 2005 also allows the WHO to issue standing recommenda-
tions with respect to specific, ongoing public health risks. 

Thus, the current IHRs 2005, which formally grant the WHO power to issue 
recommendations and alerts, represent a very significant step for the organization 
in role as an international regulatory and standard setting Organization. The revi-
sions to the IHRs have effectively transformed the WHO from a coordinator of 
public health services into an international health governance or regulatory body. 
This is an important mechanism that provides a positive step for WHO’s role in 
standard setting to advance health and human rights. This represents an exercise 
of human rights obligations of WHO in international law. This also reflects cur-
rent legal scholarship that emphasizes that the state is no longer the exclusive 
participant in the international legal process, even though it remains the domi-
nant actor in law-making.142 

Indeed many UN specialized agencies already monitor human rights including 
through the implementation of complaints procedures. The case of UNESCO’s 
human rights monitoring shows that there should not arise any jurisdictional 
issue with United Nations’ human rights system. In 1953, UNESCO instituted 
a procedure for its executive director to examine complaints received from private 
persons or associations alleging human rights violations by states.143 Under that 
system, as revised in 1978, the Committee on Conventions and Recommenda-
tions (CCR) examines cases concerning violations of human rights in UNESCO’s 
field of competence, including the rights to education, to share in scientific 
advancement and to enjoy its benefits, to participate freely in cultural life, and to 
information, including freedom of opinion and expression.144 Cases involving 

141) Ibid.
142) Chimni Bhupinder Singh, Supra note 79. 
143) United Nations Educational, Social and Cultural Organization (UNESCO). UNESCO Documents 
(1953), UNESCO Doc. 30 EX/Decisions 11. 
144) Philip Alston, “UNESCO’s Procedures for Dealing with Human Rights Violations” 20 Santa Clara 
Law Review (1980) 665, 667–69. 
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“individual and specific” human rights violations are examined by the CCR in 
private, whereas “questions of massive, systematic or flagrant violations of human 
rights and fundamental freedoms” may be considered by UNESCO’s Executive 
Board and General Conference in public meetings. UNESCO also adopted dis-
pute settlement mechanisms under its Convention Against Discrimination in 
Education, as well as through a Protocol (under the same convention) that entered 
into force in 1968 and instituted a Conciliation and Good Offices Commission 
responsible for facilitating settlement of any disputes arising between states 
parties.145 

Furthermore, Article 24 of the ILO Constitution grants workers’ and employ-
ers’ organizations the right to submit to the ILO Governing Body a representa-
tion or complaint against any member state that, in its view, “has failed to secure 
in any respect the effective observance within its jurisdiction of any Convention 
to which it is a party.” Under Article 26, any member has the right to file a com-
plaint with the ILO if it is “not satisfied that any other member is securing the 
effective observance of any Convention which both have ratified.146 ILO’s Gov-
erning Body Committee on Freedom of Association, has examined more than 
2,100 cases since its creation in 1951.147 Finally, WHO could establish an inde-
pendent Body of experts to advise the organization in implementing a compre-
hensive human rights strategy including its monitoring of health related human 
rights in WHO law as well as wider international human rights law.

5.4. Promoting Dialogue with Member States: The Role of Good Offices of the WHO 
Director-General and Regional Directors

WHO’s mandate increasingly emphasizes the importance of prevention and pro-
motion that focus on communities, groups and populations. WHO has adapted 
its institutional and governance mechanisms to cope with changes resulting from 
globalization of public health, security etc but these require adaptation towards a 
strong rights based thrust. There are strong imperatives for the Director General 
of WHO to develop her “Good Offices” to promote global public health and 
human rights including and in the implementation of the WHO FCTC, the 
IHR as well as other key WHO health and human rights policies. The same 
responsibility applies to WHO’s Regional Directors in the six WHO Regions. 
The Secretary General of the United Nations and others have exercised a number 
of functions referred to as good offices aimed at preventing humanitarian con-

145) United Nations Educational, Social and Cultural Organization (UNESCO), Conventions (2009) 
accessed at http://portal.unesco.org/en/ev.php-URL_ID=12025&URL_DO=DO_TOPIC&URL_SECTION
=-471.html.
146) Virginia A Leary, “Lessons from the Experience of the International Labour Organization” in Philip 
Alston (ed), The United Nations and Human Rights (1992) pp. 500, 587–88. 
147) International Labour Organization(ILO), ILOLEX database on international legal standards, (2009), 
online at: http://www.ilo.org/ilolex/index.htm, accessed on 12 July 2010.
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flicts as well as human rights abuses.148 General Comment No 14 recognizes the 
importance of collective human rights and public health. The Comment implies 
WHO secondary obligations of preventive nature such as state obligation to dis-
courage the abuse of alcohol, the use of tobacco, drugs and other harmful sub-
stances under the right to a healthy natural workplace environment, to provide 
access to preventive and curative health services and education. Good Offices of 
WHO Director General can be used to meet these challenges. 

5.5. Global Public Health Management that Promotes Human Rights

In the era of globalization of public health, WHO needs to strengthen its public 
health management functions to promote human rights. The WHO has already 
created principles, norms, and rules concerning public health. While this is a 
Constitutional mandate, globalization as well as institutional realities has led to 
an evolution of pragmatic global public health management that aims to counter 
existing and emerging public health threats. WHO’s public health management 
has led to norm development through soft law and guidelines. 

For example, the implementation of Doha Agreement on TRIPS and Public 
Health149 and the need for utilization of TRIPS flexibilities to provide access to 
essential medicines especially for developing countries has led to WHO norma-
tive action in this area. This has included the adoption of the WHA Resolutions 
addressing these issues despite some related action at the World Trade Organiza-
tion, WIPO and the UN General Assembly.150 The UN Resolution had declared 
that “there are apparent conflicts between the IPR regime embodied in the TRIPS 
Agreement and international human rights law,” and sought to establish “the 
primacy of human rights obligations over economic policies and agreements” (i.e. 
property rights).151 Besides other provisions, the Resolution requested intergov-
ernmental organizations such as the WHO, UNDP, World Intellectual Property 
Organization(WIPO), United Nations Environment Programme and United 
Nations Conference on Trade and Development undertake a critical examination 
of TRIPS including a consideration of its human rights implications. 

In May 2003, the WHO World Health Assembly (WHA) adopted a resolu-
tion recommending the creation of a time-limited body, Committee on Intellec-
tual Property Rights, Innovation and Public Health (CIPIH), whose purpose was 
to evaluate the impact of IP protections on the development of new drugs and to 

148) Bertrand G. Ramcharan, Humanitarian Good Offices in International Law: The Good Offices of the 
United Nations Secretary-General in the Field of Human Rights (1983, The Hague: Martinus Nijhoff ). 
149) WT/MIN(01)/DEC/2 14, Nov. 14, 2001, 41 ILM 755 (2002). 
150) World Health Organization Intellectual Property Rights, Innovation and Public Health, 2003 WHA 
56.27, PP 1(1), 1(2), 2(2) (May 28, 2003). 
151) Office of the High Commissioner for Human Rights (OHCHR) Sub-Comm. on the Promotion and 
Protection of Human Rights, Res. 2000/7, U.N. Doc. E/CN.4/Sub/2/2000/L.20 (Aug. 17, 2000) [here-
inafter 2000 Sub-commission Intellectual Property Resolution.
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issue a report analyzing its findings.152 The resolution urged all members ‘to reaf-
firm that public health interests are paramount in both pharmaceutical and health 
policies’ and ‘to consider, whenever necessary, adapting national legislation in 
order to use to the full the flexibilities contained in [TRIPS]. The subsequent 
Plan of action contains concrete action points to promote innovation, research 
and access to medicine. 

5.6. Strengthening the Role of WHO in Regionalism to Promote Health Rights

WHO’s regions have important governance structures that can help harmonize 
health policies to promote human rights at the regional levels. The six WHO 
regions have regional committees that meet annually to agree on health priorities 
and strategies. Moreover, with key regional human rights treaties in Africa, the 
Americas and Europe, WHO’s regional offices may be better placed to promote 
health rights at the regional levels. In Africa, major regional human rights treaties 
make extensive provisions to promote and protect health. The African Charter on 
Human and Peoples Rights153 requires state parties to enact and implement laws 
to prohibit discrimination and harmful practices that endanger women’s’ health;154 
respect women’s’ right to health;155 provide adequate, affordable and accessible 
health services to women;156 establish and strengthen pre-natal, delivery and post-
natal health and nutrition services for pregnant and breast-feeding women.157 The 
Protocol to the African Charter on Human and Peoples’ Rights on the Rights of 
Women in Africa158 requires member states to: protect women’s reproductive 
rights by authorising medical abortion in cases of sexual assault, rape and incest;159 
take measures designed to protect human health against pollutants and water-
borne diseases;160 co-ordinate and harmonise general policies on health, sanita-
tion and nutritional co-operation;161 and work with international partners to 
eradicate preventable diseases and promote good health on the continent.162 The 
Executive Council must also co-ordinate and take decisions on policies in areas of 
common interest to the member states, including health.163 

152) World Health Organization Intellectual Property Rights, Innovation and Public Health, WHA 
56.27, PP 1(1), 1(2), 2(2) (May 28, 2003). 
153) Adopted 27 June 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982), entered into force 
21 October 1986. 
154) Ibid., Article 2.
155) Ibid., Article 14(1).
156) Ibid., Article 14 (2). 
157) Ibid., Article 14(2). 
158) Adopted by the 2nd Ordinary Session of the Assembly of the Union, Maputo, CAB/LEG/66.6 
(13 Sept. 2000); reprinted in 1 Afr. Hum. Rts. L.J. 40, entered into force 25 November 2005. 
159) Ibid., Article 14(2).
160) Ibid., Article 7. 
161) Ibid., Article 2(2) (e). 
162) Ibid., Article 3.
163) Ibid., Article 13. 
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The existence of a right to health in the African human rights treaties and 
mechanisms to advance those rights is of relevance to the health promotion work 
and activities of WHO African regional and country offices. However, WHO is 
yet to fully seize this opportunity. WHO African Region has recently strength-
ened its normative activities by establishing a human rights unit within its office. 
This important step aims to mainstream human rights across the WHO African 
Regional Office. This is also pertinent in the context of renewed cooperation in 
Africa between WHO and the African Union and sub-regional integration orga-
nizations such as the Economic Community of West African States (ECOWAS), 
the Southern African Development Community (SADC) and the East African 
Community (EAC). Several examples demonstrate this renewed interest. First, 
there are numerous memoranda of understanding (MOU) between WHO and 
regional organizations.164 A MOU between the African Union Commission 
(AUC) and the WHO was signed on 19 December at the WHO Headquarters in 
Geneva. The MOU defines the modalities of cooperation between the two organ-
isations in support of Africa’s efforts to combat trypanosomiasis. Secondly, WHO 
has cooperated on joint health programmes with regional or sub-regional organi-
zations. For example, WHO has worked with ECOWAS through its health arm, 
the West African Health Organization on river blindness control, reproductive 
health issues and on avian influenza. Thirdly, WHO has continued to monitor 
the impact of trade on health by undertaking awareness raising and technical 
capacity building activities. 

While regionalism is an important mechanism for strengthening WHO’s 
human rights normative and programmatic work, using regional human rights 
mechanisms to promote health has been a neglected area of focus. Focusing on 
promoting global human rights standards and engaging in global processes by 
supporting State reporting in the arena of human rights can greatly strengthen 
the work of WHO’s regional offices in contributing to WHO’s global health 
work. WHO has over the years enhanced its engagement with civil society groups 
but the focus has been so much on health related civil society groups. The rule 
for admission of membership of NGOs into official relations will need to be 
revisited if a broader range of public interest NGOs are to be encouraged to par-
ticipate in WHO’s work. Moreover, encouraging proactive NGO participation at 
the regional levels for example in WHO Regional Committee deliberations will 
enhance accessibility to national NGOs that would otherwise not be able to par-
ticipate in rights related proceedings of WHO governing bodies in Geneva. 

164) WHO & ASEAN, Midterm Review of the ASEAN – WHO Memorandum of Understanding: Sum-
mary Report (6–7 Dec. 1999).
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6. Conclusion

Global health agencies can play an important role in the advancement of health 
and human rights, catalysing on their technical competences in health. However, 
despite some constraints of legal, institutional and general governance, a proper 
interpretation of WHO Constitution, United Nations law, policy and practice 
and general international law point to an existing WHO international responsi-
bility and in some respects an obligation to promote human rights and health. 
Therefore, WHO must proactively strengthen and adapt their governance mech-
anisms to advance health and human rights in international and domestic law. By 
supervising global and human rights processes within its mandate, enhancing 
monitoring and standard setting to further human rights normative work, 
strengthening good practices in global public health management and using the 
good offices of WHO Director General and the six Regional Directors to pro-
mote human rights, WHO can fully discharge its international responsibility and 
obligation to promote human rights in the arena of global health. Any future suc-
cess will also depend on the extent of enhanced normative work across WHO 
Divisions as well as coordinating with governments and local communities to 
promote health rights. Equally important will be the role of the Regional offices 
in effectively monitoring the plethora of human rights instruments to advance 
WHO and its member States human rights and health goals. To conclude, the 
way forward for the World Health Organization is to scale up awareness raising 
on health and human rights, to broaden the scope of its human rights normative 
work and implementation, enhance participation of health actors in this work 
and coordinate effectively within WHO and its Member States and other relevant 
actors. This in turn requires that WHO adopts human right approaches to tack-
ling global health threats such as tackling infectious diseases, noncommunicable 
diseases and the need to implement the millennium development goals,165 
strengthening health systems, dealing with the health impacts of climate change,166 
and the need to strengthen domestic public health governance. Finally, periodic 
review and evaluation of WHO’s use of its law making powers would greatly 
strengthen the role of WHO as an effective site for norm creation in human 
rights and health. The creation of a permanent monitoring body would create a 
mechanism to accomplish these policy goals.

165) There is growing calls for the Millennium Development Goals to be revised to include and reflect the 
burden of disease from non-communicable diseases (NCDs): see Commonwealth Heads of Government 
Meeting, Republic of Trinidad & Tobago, 27–29 November 2009, “Statement on Commonwealth 
Action to Combat Non-Communicable Diseases”, online at: http://www.thecommonwealth.org/Internal/
33247/215275/chogm_media_pack/; The NCD Alliance, “NCDs and the Millennium Development 
Goals”, at: http://www.ncdalliance.org/node/50. 
166) William Onzivu, “Health in Global Climate Change Law: The Long Road to an Effective Legal 
Regime Protecting both Public Health and the Climate” Carbon and Climate Law Review (2010) (4), 
364 at 382.
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