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Abstract

This article examines the constitutionality of the Egyptian Supreme Constitutional 
Court’s (hereinafter SCC) authority to overrule its prior precedents. The authors argue, 
contrary to the assertions of the predominant conservative approach in Egypt, that 
bestowing the SCC with such an overruling power neither violates the Constitution 
nor undermines fundamental legal principles such as the principles of equality, legal 
certainty, or the justified expectations of litigants. Indeed, we make the argument that 
the Court’s ability to overrule its prior precedents seems to be the most conceivable 
and plausible way to correct the Court’s past mistakes or inaccuracies. We finally claim 
that endowing the court with such overruling power enhances the constitutional pro-
tection of fundamental rights and freedoms and strengthens the Court’s credibility not 
only via other public authorities, but also via public opinion.
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1 Introduction

Recent debates among scholars, the courts and judicial observers have raised 
the question of whether the Egyptian Supreme Constitutional Court (SCC) 
may overrule its prior constitutional precedents.1 In this respect, two main 
legal approaches have emerged over the years. The first view represents the  
conservative approach that opposes the idea of overruling and denies  
the SCC’s ability to renounce its prior constitutional precedents. The alterna-
tive view argues in favour of bestowing the Court with such power, particularly 
in cases of constitutional misconstruction or in light of changes of political, 
economic and social circumstances.

This article will investigate this constitutional controversy in the follow-
ing sections. Section 2 examines the Egyptian model of constitutional review 
and the constitutional and legislative powers bestowed upon the SCC in such 
matters. Section 3 explores the scope of disagreement among scholars and 
the judiciary over the SCC’s power to overrule its prior precedents. Section 4 
addresses a variety of constitutional and legal arguments proclaimed by some 
legal scholars against overruling constitutional precedents. Section 5 responds 
to and refutes arguments made by Conservatives against the SCC’s power to 
overrule its constitutional precedents. Section 6 then reviews a number of 
overruling precedents in the jurisprudence of the SCC.

The article finally concludes with a call to acknowledge a power to overrule 
precedents vested in the Supreme Constitutional Court. This call is particularly 
important in cases where prior constitutional precedents have been wrongly 
decided, have proven unworkable in practice, have been inconsistent with the 
development of related principles of law or the law proves incapable of coping 
with changes in prevailing social or economic circumstances.

1 It should be noted that the inquiry of overruling constitutional precedents has been settled 
by Constitutional councils and Supreme Courts in the majority of legal systems. Examples 
of overruling decisions of the Constitutional council (Le Conseil Constitutionnel) in France 
include but not limited to C.C. n. 2001-445 93-80 DC du 19 Juin 2001, Rec., p.63; C.C. n.93-80L 
du 28 November 1973, Rec., p. 45. The overruling inquiry has also been settled in the United 
states by the Supreme Court which has affirmed its overruling powers in a number of deci-
sions such as Roper v. Simmons 543 U.S. 551 (2005), Lawrence v. Texas, 539 U.S. 558 (2003), 
Atkins v. Virginia, 536 U.S. 304 (2002); Planned Parenthood of Southeastern Pennsylvania v. 
Casey, 505 U.S. 833 (1992).
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2 An Overview of the Egyptian Model of Constitutional Review

From 1969, the Egyptian legal system began following the European model of 
constitutional review, characterised by the allocation of adjudicating constitu-
tional challenges to a centralized judicial institution.2

Prior to that date, Egyptian Courts were following an abstention control 
(Raqābat al-Imtināʿ (ت��ن�اع���� �ن��ت الا �ا

-practice that enabled the judiciary to inter ((ر��ت
pret the Constitution and to abstain from applying all legislation deemed 
inconsistent with the Constitution.3

The first judicial institution with an exclusive power to decide constitutional 
litigations was introduced by an executive order of President Nasser in 1969 
and was named Supreme Court (al-Maḥkāma al-ʿlya (ل�ع���ل�ت�ا�  ا

�ل�ل�م����ح�ك����ت -hereinaf ,(ا
ter SC).4 Nasser’s regime, back at that time, attempted via the establishment 
of this Court, firstly, to prevent the judiciary from exercising any review that 
could potentially impede the implementation of the regime’s social and eco-
nomic policies, and, secondly, to allocate the constitutional review power to 
one single executive-dominated Court over which the President had a consid-
erable degree of powers notably in terms of appointment and impeachment of 
its justices.5 One of the primary goals advanced by the regime at the time was 
to secure and fasten the transplantation of the revolutionary socialist ideals  
of the regime to legal institutions.6

2 Mohamed Refaat Abd el-Wahab, م��ل��تور��ت�� �ل�د ا ء  �ا �ل�ل��ت����ن  (Constitutional Jurisprudence) ا
(Alexandria: Dār al-Jamʿīyah al-Jadīdiyah Press, 2012), pp. 281-283.

3 Tamir Moustafa, The Struggle for Constitutional Power: Law, Politics, and Economic 
Development in Egypt (Cambridge University Press, 2007), pp. 55-65.

4 Executive Decree No. 81/1969, with relevance to the establishment of the Supreme Court 
(Al-Maḥkāmah al-ʿulyā.

5 Ibid., Article 3; see also Clark Lombardi, ‘Egypt’s Supreme Constitutional Court: Managing 
Constitutional Conflict in an Authoritarian, Aspirationally Islamic State’, Journal of 
Comparative Law 3 (2008): 234-253.

6 Adham A. Hashish, ‘The Egyptian Second Republic: The Future of Litigating Islam Before 
the Supreme Constitutional Court’, Berkeley Journal of Middle East and Islamic Law 5 (2013): 
119-164, at 152. See also Mustafa, supra note 4 at 66 citing the explanatory memorandum to 
Decree 81/1969 which underlines the true reasons behind the establishment of the Supreme 
Court: ‘it has become clear in many cases that the judgments of the judiciary are notable to 
join the march of development which has occurred in social and economic relations […] 
The legislator depends on, or is hindered by, his task according to what is handed down  
in the way of interpretation of texts, especially because legislation is not always able to fol-
low the changes which occur in a society with the necessary speed. This makes the task of 
the judge in the stage of transition to socialism of the utmost importance and assures his 
vanguard role and his responsibility to preserve the values of the society and its principles as 
an element completing his independence’.
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The Supreme Court remained in place until President Sadat, Nasser’s suc-
cessor, established the Supreme Constitutional Court (SCC) in 1979.7 The rea-
sons behind the creation of the SCC are largely connected to criticism directed 
against the Supreme Court’s structure and its concurrence with Nasser’s social-
ist policies (in particular those with relevance to nationalisation and expro-
priation of industry) which ultimately led to a deterioration in the economic 
situation.8 However, unlike the Supreme Court, the SCC was granted a number 
of safeguards for its independence ‘to transplant free market policies into the 
legal system while assuring its commitment to constitutionalism’.9

Among many other powers bestowed to the Court by virtue of constitutional 
and legislative provisions,10 the power to decide constitutional challenges of 
primary and secondary legislation (qawānīn wa-lawāʾḥ, ح

�ئ �ل���وا وا �ن��ت�ن  وا
�ل�ل��ت  seems (ا

to be the most vital.11 Yet, the Court cannot exercise such power on its own 
initiation or by means of accepting direct constitutional claims against a given 

7  Although the idea of establishing the Supreme Constitutional Court was introduced in 
the 1971 Constitution, the regime did not promulgate its enabling legislation until 1979. 
For more see Tamir Moustafa, ‘Law versus the State: The Judicialization of Politics in 
Egypt’, Law & Social Inquiry 28 (2003): 883-930, at 890-891,

8  Lama Abou Odeh, ‘The Supreme Constitutional Court of Egypt: The Limits of Liberal 
Political Science and CLS Analysis of Law Elsewhere’, American Journal of Comparative 
Law 59 (2011): 985-1007, at 996-997.

9  Hashish, supra note 8 at 152. See also Mahmoud Fahmy, ‘One of the main architects of 
the economic opening and a member of the committee that drew up the first draft of 
the Supreme Constitutional Court law, recalled that the establishment of the Supreme 
Constitutional Court was really the result of internal and external pressure. From inside, 
the legal profession was pushing and they were very upset about the old Supreme Court 
because it was really a tool to legitimize the government’s acts and views and it was not 
an independent body. But more importantly, from the outside there was pressure from 
foreign investors and even the foreign embassies. They all said, “You are crying for invest-
ments to come but under what circumstances and with what protections?”’, cited by 
Moustafa, ibid., pp. 893-894.

10  It is worth mentioning here that the Supreme Constitutional Court (SCC) jurisdiction is 
not limited to decide upon constitutional adjudications but rather includes the author-
ity to interpret legislative provisions, adjudicating disputes pertaining to the affairs of 
its members, issues, conflict of jurisdiction inquiries, disputes related to the execution 
of its rulings, implementation of contradictory judgments. For more details see the 2014 
Constitution of the Arab Republic of Egypt, Official Gazette (لر��م�ل����ت��ت� �ت ا ر�ت�د �ل��ن ), No. 3, Article 
192 & Law of Supreme Constitutional Court of Egypt (SCC Establishment Law), (Law No. 
48/1979), Official Gazette (لر��م�ل����ت��ت� ا �ت  ر�ت�د �ل��ن ) No. 36, 530-538 (9/6), Article 16-25-26-28-32. 
See also Abd el-Wahab, supra note 3 at 287-292; Mohamed Abd el-Al, م��ل��تور��ت�� �ل�د ء ا �ا �ل�ل��ت����ن  ا
(Constitutional Jurisprudence) (Alexandria: Dār al-Jamʿīyah al-Jadīdah Press, 2018), pp. 
121-285.

11  The 2014 Egyptian Constitution, Article 195 & the SCC Establishment Law, Article 25.
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governmental action or legislation. Rather, its establishment law specifies two 
means via which the court could exercise such power.12

The first manner in which the Court can exercise its constitutional review 
power was in the event a court of merit (a national court or judicial body) 
strongly questions, in the course of an ongoing litigation, the constitutionality 
of the law that might be applied in the litigation. In such an instance, the case 
is adjourned and the constitutional matter is transferred to the SCC for judicial 
review. Once the SCC issued a ruling on the constitutional matter in question, 
the case is returned to the court of merit, which presides over the litigation and 
rules according to the SCC decision.13

The second manner in which the Court can exercise its constitutional 
review power is when a litigant before a court of merit seeks to avoid the appli-
cation of a law that will likely apply to his case on the ground that it violates 
the Constitution. In such an event, the litigant could request an authorisation 
from the court of merit to submit a petition for constitutional review in front 
of the SCC. If the court found that the litigant has reasonable grounds and is 
likely to succeed in his constitutional claim, the court will suspend the pro-
ceeding and order the litigant to file a constitutional petition before the SCC. 
In cases of non-initiation of such constitutional proceeding within a 3-month 
period, the court of merit shall resume the original case and disregard the con-
stitutional claim.14

According to Articles 48 and 49 of the SCC Establishment Law decisions 
of the SCC in constitutional litigations are final and cannot be subject to any 
form of appeal.15 They also have a binding nature ‘upon everyone and all state 

12  The SCC Establishment Law, Article 29. Moustafa, supra note 5 at 80 and 293 citing Article 
29: The court shall exercise its power of judicial review of laws and regulations through 
the following channels: (a) where in the course of deciding a case on the merits, a court, 
or any other judicial forum a prima facie views that a provision of a law, or regulation 
on which the settlement of the dispute depends is unconstitutional, the proceedings are 
suspended by the court of merits and the case is forward to the Supreme Constitutional 
Court without judicial fees for the adjudication of the constitutional issue; (b) where the 
constitutionality of a provision in a law or regulation has been contested by a party to a 
meritorious case before a court or any other judicial forum, and the grounds are found 
to have been plausible by that court or forum, it shall ordain the postponement of the 
case and specify for that party a period not exceeding three months within which the 
constitutional issue is to be presented to the Supreme Constitutional Court. Failing this, 
the challenge will be regarded as void.

13  Ibid.
14  Ibid.
15  The SCC Establishment Law, Article 48.
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authorities and shall have res judicata vis-à-vis all of them’.16 Moreover, courts 
rulings, which declare laws unconstitutional, have, as a general principle of 
law, a retrospective effect, which means that unconstitutional laws are deemed 
void and null since the day of their enactments. This holds true except firstly 
in cases where the SCC explicitly withholds retrospective operation and deter-
mines a specific date for the application of the decision’s effects, and secondly, 
in cases where the courts rule unconstitutional legislation that is relevant to 
taxation matters—as such decisions could only have a prospective effect.17

3 Scope of Disagreement over the SCC’s Power to Overrule  
its Prior Precedents

This section will examine the scope of disagreement among Egyptian scholars 
and the judiciary with regard to the SCC’s ability to overrule its prior precedents.

3.1 A Scholarly Controversial Topic
As noted above, there have been two main legal approaches regarding the 
Constitutional inquiry of whether the SCC may overrule its prior precedents.

The first is the conservative approach that is likely the predominantly held 
view among Egyptian scholars. This view embraces the position that SCC 
cannot overrule its prior precedents and basis this reasoning on a number of 
broader legal values such as stability, consistency, predictability and unifor-
mity in order to ensure respect for the rule of law and the legitimacy of the 
judicial process.18 Some scholars belonging to this school proclaim, however, 
that the only exception to the above principle appears in cases where a new 

16  The SCC Establishment Law, Article 49. The 2014 Egyptian Constitution, Article 195. See 
also SCC 42/37 (29 November 2015) and 12/38 (5 March 2018). In these decisions, the SCC 
has asserted the res judicata effects of its rulings in constitutional litigations; See also Abd 
el-Al, supra note 4 at 285-339.

17  The SCC Establishment Law, Article 49. See also SCC 76/22 (7 July 2002) & 78/25 

(13 January 2008). See generally Hesham Mohamed Fawzy, ن�ع�د� �ل�������ح�كم  �ع�ت  �لر�ح�لن ا �ثر 
ئ
 الا

ر�ن��ت ��س��ت ���ل��ت�ا را ��م��ل��تور�ت��ت—د �ل�د  The Retrospective Effect of Court’s Rulings in Constitutional) ا
Litigations—Comparative Study), Review of Al-Fikr al-Shurṭī, Sharjah Police Headquarters 
Police Research Center (2008): 103.

18  For scholars advocating this position See Generally Sarbry Al Senousi, 
و�ن

�ن �ل�ل��ت�ا �ت ا
�لو��م��ل��ت��ط ��ن  ا

��م��ل��تور��ت �ل�د  -pp. 450 ,(Cairo: Dār al-Nahḍah al-ʿArabīyah Press, 2008) (Constitutional law) ا
451; Fathi Fekry, م��ل��تور��ت�� �ل�د و�ن ا

�ن �ل�ل��ت�ا  Cairo: Dār al-Nahḍah al-ʿArabīyah) (Constitutional Law) ا

Press, 2001), pp. 246-247; Mohamed Gebril, م��ل��تور�ت��ت�� �ل�د ا لم����ح�ك����ت  ا ر�ت ����ن  د �ل�����ا ا م  ح��ك�ا
ئ
�ثر الا

ئ
 ا

�ل�ع���ل�ت�ا  Cairo: Dār al-Nahḍah) (The Effects of the Supreme Constitutional Court Rulings) ا
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constitution has been promulgated or a new constitutional amendment has 
been introduced. In such instances, the court may not only reconsider and 
overturn its prior precedents that have now become inconsistent with new the 
constitutional mandates, but the Court has the obligation to do so to ensure 
compliance with the supremacy of the prevailing Constitution and to avoid 
any inconsistencies with the new constitutional order.19

The second approach, which the authors herein advocate, argues in favor 
of the Court’s ability to overrule its prior precedents where the necessity of 
doing so has been established.20 In contrast to the conservative approach, we 
argue—as shall be discussed thoroughly in the next section—that the overrul-
ing power neither hinders the rule of law nor threatens the legitimacy of the 
Court. On the contrary, we argue that empowering the SCC with an overruling 
power enables the court to preserve a number of legal values that are equally 
significant in any legal system. For instance, overruling a prior precedent is 
sometime the only practical or most convenient means to achieve justice par-
ticularly in cases where such a prior precedent was wrongly decided or has 
proven unworkable. Overruling further serves to ensure flexibility of the legal 
system as it enables the Court to respond to economic, social, moral and politi-
cal developments that may render a prior decision outlived or ineffective.21

3.2 The Judiciary Assertions
The Egyptian Judiciary seems to have generally embraced the position advo-
cated by Conservatives. The following part will explore firstly the position of 
the Supreme Constitutional Court and secondly the Supreme Administrative 
Court.

al-ʿArabīyah Press, 2000), pp. 18-19; Adel al-Sherif, م��ل��تور�ت��ت�� �ل�د ا ء  �ا  Constitutional) ��ت����ن

Judiciary) (Cairo: Dār al-Nahḍah al-ʿArabīyah Press, 1998), pp. 468-469.
19  Ramzi al-Shaʿer, ن��ت�ن� وا

�ل�ل��ت ��م��ل��تور�ت��ت ا �ن��ت ع��ل� د �ا
�لر��ت  ,Cairo) (Constitutional Review of Legislations) ا

Dār al-Taysīr Press, 2004) p. 535; Hemdan Fahmy, ت�
��ن ��م��ل��تور��ت  �ل�د ا ء  �ا �ل�ل��ت����ن ا �ت  ���ا ��ت�����ا �حن  ا

ر�ه�ا �ث�ا
آ
�ه�ا وا ��ت�دن

���� و�لت�ن��ن ح��ك�ا
ئ
ا ��ت��ت   Jurisdiction of the Supreme Constitutional Court) �م���صر، و�ح��ن

and the Effects of its Rulings) (Cairo: Dār Abou el-Magd Press, 2009) p. 327.
20  Ahmed Kamal Abou el-Magd, ‘ ��س�ت �ل��م��ل��ت�ا ا ����ت�ن  �ا �لل�ن���ن ا �ت 

��ن �ل�ع���ل�ت�ا  ا ��م��ل��تور�ت��ت  �ل�د ا �ل�ل�م����ح�ك����ت  ا ور   د
�م���صر �ت 

��ن و�ن 
�ن �ل�ل��ت�ا  The Role of the Supreme Constitutional Court in Political and Legal) ’وا

Regimes in Egypt) Constitutional Law Review 2 (2003): 14; Abdel Hafiz el-Shimy, ت�
�ل��ت����حول ��ن  ا

ر�ن��ت ��س��ت ���ل��ت�ا را —د ��م��ل��تور��ت �ل�د ء ا �ا �ل�ل��ت����ن م ا ح��ك�ا
ئ
 - the Conversion in Constitutional Precedents) ا

Comparative Study) (Cairo: Dār al-Nahḍah al-ʿArabīyah Press, 2010), pp. 190-210.
21  Abou el-Magd, supra note 23 at 14-15.
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3.2.1 The Supreme Constitutional Court Position
The SCC settled case law suggests that the Court, with the exception of a lim-
ited number of overruling precedents, has shown great reluctance to overrule 
its prior precedents. Even in those overruling precedents, as shall be discussed 
later, prior precedents were never explicitly overruled or held wrongly decided, 
but rather they were impliedly overruled or dealt with as if they never exist. 
Although the Court never approached this inquiry explicitly, it has long inter-
preted Articles 48 and 49 of its Establishment Law in such a way as to foreclose 
all means to reconsider or overturn its prior precedents.

Among the earlier decisions in that respect is the SCC ruling in 1985, in 
which, the Court asserted that its rulings in constitutional litigations have an 
absolute authority and are binding upon every authority including the Court 
itself regardless of whether the constitutional proceedings have resulted in the 
unconstitutionality of the contested legislation or its constitutionality. Hence, 
challenges against legislative provisions that have been previously ruled 
unconstitutional by the SCC are not admissible.22

Later in 1988, the SCC has reaffirmed the same position in a motion for a 
clarification for its earlier decision in Case No. 20/1which was handed down 
following the 1980 Constitutional Amendments of the 1971 Constitution.23 In 
this later ruling, the SCC, opined that the newly amended version of Article 2 
(known as ‘the Sharīʿah Clause’) which rendered Islamic Sharīʿah the principle 
source of legislation24 should only have a prospective effect, and concluded 
therefore that the amendment does not compel the legislature to review the 
compliance of pre-1980 legislation with Sharīʿah Clause but only impose upon 
the legislator the obligation to ensure the conformity of post-1980 legislation 
with Sharīʿah. The above approach has resulted in limiting the scope of the 
SCC’s judicial review power to reviewing compliance with Sharīʿah Clause only 
to post-1980 legislation.25

In denying the motion, the SCC explained that the Motion in question was 
not intended in any way to ensure a proper execution of its ruling in Case No. 
20/1 or to seek a clarification of any of its parts, but was aimed however to 
persuade the Court to reconsider its prior ruling and apply the Sharīʿah Clause 
retroactively on pre-1980 legislation.26 Consequently, the Court concluded 

22  SCC 18/6 (21 December 1985); see also SCC 8/7 (15 April 1989).
23  SCC 3/8 (4 June 1988).
24  The clause was amended in 1980 from ‘Principles of Islamic Sharīʿah are a principal source 

of legislation’ into ‘Principle of Islamic Sharīʿah are the principal source of legislation’, for 
more about this constitutional amendment see Hashish, supra note 8 at 136-137.

25  SCC 20/1 (4 April 1985); Hashish, supra note 8 at 139-140.
26  SCC 3/8 (4 June 1988).
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that the motion submitted stood in clear contrast with Articles 48 and 49 of 
the Court Establishment Law which, by virtue of the absolute authority they 
bestow upon the Court’s ruling, forbid any sort of reconsideration or renuncia-
tion of its prior decisions.27

Among the recent SCC decisions asserting such position is the Court’s 
ruling in the Case No. 1/28 involving a constitutional challenge against the 
2005-amended version of Article 76 of the 1971 Egyptian Constitution rele-
vant to the legal requirements for presidential candidates.28 According to the 
amended version of this Article, the SCC was granted the authority to review 
the constitutionality of presidential election legislation prior to their prom-
ulgation upon referral by the President.29 The new version was claimed to 
violate Article 175 of the Constitution which restricts the SCC’s constitutional 
review power to legislations post promulgation.30 The Court rejected the chal-
lenge and dismissed the case for lack of jurisdiction. Reiterating its consistent 
stance evident in its case law, the Court refused to derogate from its settled 
position, according to which, the Court has never recognized jurisdiction over 
challenges against either constitutional articles or constitutional amendment 
because they represent the supreme law of the land and are therefore beyond 
the scope of its jurisdiction.31

3.2.2 The Supreme Administrative Court Position
The conservative position was similarly echoed by the Supreme Administrative 
Court (Al-Maḥkāmah al-Idāryah al-ʿlyā [ل�ع���ل�ت�ا�  ا

ر�ت��ت ا د �ل�ل�م����ح�ك����ت الائ  (hereinafter SAC [ا
which resides over the administrative court system or State Council (Maǧlis 
al-Dawlah [و�ل��ت �ل�د ا  ������  According to the Constitution, Maǧlis al-Dawlah is .([م��ن
the judicial body tasked with adjudicating administrative disputes to which 
a governmental body or institution is involved.32 It is also the sole authority 
that could revoke governmental decisions for failure to comply with laws and 
regulations through the revoking action (daʿwah al-ʾlġa ʾ).33

27  Ibid.
28  SCC 1/28 (4 May 2008).
29  Article 76 of the 1971 Egyptian Constitution.
30  Ibid., Article 175.
31  Ibid. See also SCC 188/27 (15 January 2006).
32  See 2014 Egyptian Constitution Article 190; 1971 Egyptian Constitution Article 172. Maǧlis 

al-Dawlah is recognized in Egypt also as [Qāḍī al-Miṣriyyah] [رو�ع��ت��ت �ل�ل����صث ا �ت 
�سن  or The [��ت�ا

Censor of Principle of Legality which means, according to the SAC that all the actions and 
the decisions of the administration is subject to the rule of law. See in this respect SAC 
1261/42 (19 January 2002).

33  The State Council Law (Qānūn Maǧlis al-Dawlah), Law 47 for 1972, Article 10.
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The SAC position was manifested recently in one of its decisions that heav-
ily criticized a 2006 Supreme Constitutional Court ruling which held consti-
tutional an amended version of a law previously declared unconstitutional  
by the very same court few years back.34

The case involved a constitutional challenge to Article 1 of Law No. 99/1983 
relevant to challenging decisions of Boards of Military Colleges. As origi-
nally enacted, Article 1 of this Law conferred upon an armed forces Officers 
Committee an exclusive jurisdiction to decide challenges against all Board 
decisions such as decisions of non-admission of candidates in military colleges 
or decisions of dismissal of students from military colleges.35

In 2000, the SCC ruled that the challenged article was in fact unconsti-
tutional for violating Article 68 relevant to the right of individuals to have  
access to the judiciary (Natural Judge, al-Qadī al-Tabiʿī) and Article 172 with 
relevance to the jurisdiction of Maǧlis al-Dawlah.36 Taken together, the Court 
constructed these Articles as to mean that the State Council has, as a general 
principle of law, a jurisdiction over all administrative disputes and is consid-
ered therefore as the natural judge for these types of disputes.37 The Court 
further explained that the legislator’s power to organise military judiciary and 
identify its jurisdiction articulated in Article 183, unlike the defendant’s asser-
tion, could not be interpreted as to grant the legislator an unfettered power, 
but on the contrary the exercise of this power is significantly limited and sub-
ject to constitutional provisions and principles with relevance to the indepen-
dence of the Judiciary and Maǧlis al-Dawlah jurisdiction over administrative 
disputes.38Although the Court acknowledged the legislator’s power to derogate 
from the above principles and allocate the jurisdiction of certain subject mat-
ters to new courts or judicial bodies, it stressed that such derogation should be 
narrowly construed and allowable only in cases of necessity entailed by the 
public interest.39 Having highlighted the above, the Court acknowledged that 
Boards’ decisions—notably those challenged in the present case and relevant 

34  Supreme Administrative Court (SAC) 1251/48 (8 July 2009).
35  Law No. 99/1983 relevant to challenging decisions of Boards of Military Colleges and insti-

tutes, Article 1 Official Gazette (لر��م�ل����ت��ت� �ت ا ر�ت�د �ل��ن ) No. 31, 4 August 1983.
36  SCC 224/19 (9 Sept. 2000). See also Article 68 and Article 172 of the 1971 Egyptian 

Constitution. Article 68 reads ‘The right to litigation is inalienable and guaranteed for all, 
and every citizen has the right to have access to his natural judge’. Article 172 reads ‘The 
State Council shall be an independent judiciary body and shall have the competence to 
decide in administrative disputes, and disciplinary actions. The law shall determine its 
other competencies’.

37  SCC 224/19 (9 September 2000).
38  Ibid.
39  Ibid. See also Article 167 of the 1971 Egyptian Constitution
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to the academic achievement of students in these colleges and their dismissals 
for academic failure—are of an administrative nature and therefore fall within 
the jurisdiction of Maǧlis al-Dawlah.40 The Court, then, concluded that there 
was no public interest necessity justifying the legislator’s allocation of the 
power to adjudicate challenges against decisions of military colleges Boards to 
an armed officers committee, and therefore invalidated the contested article.41

Instead of complying with the Court’s ruling and recognizing Maǧlis al-
Dawlah jurisdiction over challenges against all Boards’ decisions, the legisla-
tor defied the SCC ruling and introduced a new of version of the void article 
that continued to allocate jurisdiction over challenges to Boards’ decisions, 
except those with relevance to dismissal of students for academic failure, to 
the Armed Forces Officers Committee.42 According to the newly introduced 
Article, Maǧlis al-Dawlah was only granted jurisdiction over challenges to 
Board dismissals for academic failure decisions but barred from adjudicating 
challenges against all other Board decisions.

Later, in 2006, the SCC impliedly overruled its prior decision and ruled con-
stitutional the newly adopted version of Article 1.43 The Court reasoned that 
the special nature of the armed forces and its associated studies and career 
prospects justified the allocation of powers to adjudicate challenges against 
decisions of Military College Boards to the Armed Forces Officers Committee 
to ensure the selection and graduation of the best candidates in this field.44

Following the issuance of this decision, the SAC was asked to apply the new 
version of the law in one of the cases pending before it.45 However, the Court 
declined on the ground that the newly introduced version of the law violated 
the Constitution. The SAC explained that the legislator’s repeal of the invali-
dated version of the law and its replacement with a new version that virtu-
ally reiterated the flawed stipulation of the old version could not render the  
newly adopted version constitutional nor could it have the effect of paving 
the way for the Supreme Constitutional Court to revise its prior ruling as  
to the constitutionality of the amended law.46 The SAC further stressed that the 
SCC lacks the power of overruling any of its prior precedents on the grounds 
that such overruling stands in clear contrast with the binding nature and res 

40  SCC 224/19 (9 September 2000).
41  Ibid.
42  Law No. 99/1983 relevant to challenging decisions of Boards of Military Colleges and insti-

tutes, Article 1, as amended (13 June 2002).
43  SCC 199/25 (7 May 2006)
44  Ibid.
45  SAC 1251/48 (8 July 2009).
46  Ibid.
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judicata effects that SCC’s rulings vis-à-vis everyone and state authorities. The 
SAC therefore concluded that SCC has rulings which disregard the above prin-
ciples or overturning prior precedents are deemed void and unenforceable to 
avoid any potential contradiction between constitutional decisions.47

4 Arguments of Conservatives against Overruling  
of Constitutional Precedents

Conservatives have developed four main constitutional arguments in support 
of their position to deprive the SCC from any authority in this respect.48

4.1 Violating the Egyptian Constitution
In support of this contention, scholars advocating this position emphasize two 
constitutional basis to deny the SCC Court any overruling power with respect 
to its prior precedents.

4.1.1 Hindering the Binding Effects of the SCC Rulings
The first constitutional basis lies in Article 195 of the Constitution which reads 
‘the judgments and decisions issued by the Supreme Constitutional Court 
shall be published in the Official Gazette, and they shall be binding upon every-
one and all of the State authorities. They shall have res judicata vis-à-vis all of 
them’.49 According to them, granting the SCC the power to override its prec-
edents stands in clear violation of the binding nature of the SCC decisions and 
their res judicata effects vis-à-vis ‘all authorities’ which include among others 
the SCC itself. In other words, the Court’s precedents are binding upon the 
Court and members who fill its bench.50

47  Ibid.
48  Youssry el-Assar, ل�ع���ل�ت�ا�  ا

��م��ل��تور�ت��ت �ل�د �ل�ل�م����ح�ك����ت ا ء ا �ا �ت ��ت����ن
�ت ��ن

و�ن
�ن �ل�ل��ت�ا ����ن ا ��م��ل��تور�ت��ت �ل�ل�ئ �ل�د �ت��ت ا �ل�ح���ا  The) ا

Constitutional Protection of the Principle of Legal Security in the Jurisprudence of the 
Constitutional Court), Constitutional Review 3(1) (2003).

49  The 2014 Egyptian Constitution, Article 195.
50  Yehia al-Gamal, ت �م���صر�

��م��ل��تور��ت ��ن �ل�د ء ا �ا �ل�ل��ت����ن  :Cairo) (The Constitutional Judiciary in Egypt) ا
Dār al-Nahḍah al-ʿArabīyah Press, 2011), p. 275. The SCC has asserted such argument in a 
large number of its rulings. See, e.g., SCC 49/3 (5 November 1983) where the Court stressed 
that its rulings in constitutional litigations have an absolute binding authority over every-
one and all other authorities, including all judicial institutions.
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4.1.2 Violating the Supremacy of the Constitution Principle
The second argument finds its constitutional basis in the principle of the suprem-
acy of the Constitution, enshrined in all Egyptian Constitutions—including 
the operating one of 2014—and repeatedly asserted by Supreme Court case 
law.51 According to this principle which makes the Constitution supreme over 
all other competing sources of law, Conservatives argue that constitutional 
interpretations of the Constitution, adopted by the SCC in its case law through 
its sole and exclusive power to decide constitutional challenges become a vital 
part of constitutional law that binds all national authorities, including the SCC 
itself.52 Such an argument, according to this view, bans the Court from super-
seding any of its precedents, on the ground that such constitutional construc-
tion becomes an inalienable part of the supreme law of the land, and therefore 
such precedents ought to be followed, even if they were wrongly decided.53

4.2 Undermining Principles of Legal Certainty and Litigants’  
Justified Expectations

Conservatives further argue that bestowing the SCC with this overruling power 
could genuinely jeopardize principles of legal certainty and litigants justified 
expectations. Such principles require the uniformity of the application of the 
law and court decisions to be predictable with the aim of guaranteeing secu-
rity and reassurance among litigants, so that they can act in confidence in 
light of existing legal rules without being exposed to unexpected surprises or 
unforeseen governmental actions.54 Therefore, SCC should never be granted 

51  In that respect, it should be noted that although the principle of the supremacy of the 
Constitution is not explicitly referenced into the text of the constitution, the SCC has 
long insisted that such principle finds its basis in Article 94 of the Constitution which 
reads ‘the rule of law is the basis of governance in the state’. In this respect see SCC 23/14 
(12 February 1994); SCC 37/9 (3 June 1990); SCC 7/2 (1 March 1975) where the Court ruled 
that international law norms that contravene core constitutional values cannot be a 
part of the operating law; see also SCC 25/22 (5 May 2001); see also Islam Ibrahim Chiha, 
‘Constitutionalisation of International Human Rights Law in the jurisprudence of the 
Egyptian Supreme Constitutional Court’, Arab Law Quarterly 32(3) (2018): 242-262, at 
257-258.

52  Gebril, supra note 21 at 19; Al-Sherif, supra note at 69.
53  Al-Senousi, supra note 21 at 451; Al-Sherif, supra note at 69; Richard A. Wasserstrom, The 

Judicial Decision: Toward a Theory of Legal Justification (Stanford, CA: Stanford University 
Press, 1961), p. 156. Wassertrom raised a similar argument when he opined that ‘rules are 
to be followed because they are rules not because they are “correct” rules’.

54  El-Shimy, supra note 23 at 88-90. Michel Fromont, ‘Le principe de sécurité juridique’, A.J.D.A. 
(1996 (numéro spécial)): 176-178. See also SCC 12/15 (3 Dec. 1994) in which the Court has 
asserted that it is has the last word in interpreting the Constitution and their rulings in 
that respect are final and cannot be reviewed by any other authorities.
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the authority to derogate from its prior precedents because such derogation 
would destabilize this reassurance and hinder uniformity, stability and legal 
security upon which reliance could persist.55

4.3 Impairing the Principle of Equality: Mabdaʾal-Mosawāt
Moreover, Conservatives emphasize the contradiction between overruling of 
precedents and the principle of equality (mabda ʾ al-musāwāt [ت� وا لم��م�ا  ا

ئ
ا َ
 ,([�َ���نْ�د

deemed by many as the cornerstone of human rights protection.56 According 
to this principle, all litigants must be treated equally and subjected to the same 
laws, unless a difference in the treatment is objectively justified.57 This in turn 
imposes an obligation upon the Court to decide analogous constitutional 
issues in the same way. In contrast, by allowing the SCC to depart from its prior 
precedents, similar constitutional litigations could have been approached and 
decided differently by the same court.

4.4 Threatening the Constitutional Protection of Fundamental  
Rights and Freedoms

Conservatives also argue that allowing justices of the SCC to supersede prior 
constitutional precedents would convey the impression that the Court, espe-
cially in cases where fundamental rights and freedoms are involved, could 
depart from the existing constitutional protections in its settled precedents, 
and decide them according to the mere beliefs of those who temporarily fill its 
bench. Therefore, such power could seriously threaten rights and freedoms of 
people and put into question the legitimacy of the SCC, which was primarily 
established to safeguard peoples’ constitutional rights and freedoms against 
unconstitutional governmental intrusions.58

5 Refuting Arguments of Conservatives

The following section is devoted to the refutation and rebuttal of Conservatives’ 
arguments against overruling of constitutional precedents.

55  El-Assar, supra note 11 at 51.
56  Ahmed Fathi Sorour, ت� �ل��ر�ت�ا وا ت 

و�
�ل�������ح�ل��ت ��م��ل��تور�ت��ت  �ل�د ا �ت��ت  �ل�ح���ا  Constitutional Protection of) ا

Rights and Freedoms) (Cairo: Dār al-Shurūk, 2000), pp. 111-113.
57  Ibid.
58  Fekry, supra note 21 at 247; Gebril, supra note 21 at 19; El-Shimy, supra note 23 at 96.
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5.1 Violating the Constitution Argument
In contrast to the Conservatives’ first claim, three counterarguments could  
be made.

5.1.1 The Status of Stare Decisis in the Egyptian Legal System
Following the tradition of civil law systems, the Egyptian Constitution does not 
embrace the idea of stare decisis and, therefore, does not treat judicial prec-
edents, including constitutional ones, as a source of the law.59 Moreover, noth-
ing in the text of the Constitution nor its overall structure forbids, whether 
explicitly or implicitly, Egyptian Courts, regardless of the judicial institution 
they belong to, from overruling their prior precedents.60

5.1.2 Delimiting the Binding Effects of the SCC
Unlike Conservatives’ assertion, overruling constitutional precedents does 
not violate Article 195 of the Constitution. Although, Article 195 renders SCC 
decisions binding upon everyone and all national authorities, it was meant 
to prevent all other authorities including ordinary and administrative courts 
from contesting SCC rulings in constitutional challenges, which fall within the 
exclusive competence of the SCC. However, it does not prevent the possibil-
ity for the SCC to reconsider its earlier precedents, in particular where such 
decisions violate the Constitution or depart from a proper understanding of 
the Constitution. In fact, the authority of the SCC to overrule its prior prec-
edents could find its constitutional basis in Article 94 of the Constitution, 
which reads: ‘The rule of law is the basis of governance in the state’.61 The SCC 
has construed such provision to function as a central limitation on the exer-
cise of constitutional powers of all national authorities by requiring all actions 

59  Abd el-Wahab, supra note 3 at 292; El-Shimy, supra note 23 at 47-49.
60  It is worth mentioning here that even in Common Law systems, and despite the existence 

of the doctrine of stare decisis, Supreme Courts have engaged in overruling their prior 
precedents. Among such courts is the United States Supreme Court. For cases affirm-
ing the US Supreme Court approval of such practice, see: Brown v. Board of Education 
347 US 483 (1954); Planned Parenthood of Se. Pa. v. Casey, 505 US 833 (1992); Adarand 
Constructors, Inc. v. Peña, 515 US 200 (1995); Lawrence v. Texas, 539 US 558 (2003); South 
Dakota v. Wayfair, 138 S. Ct. 2080 (2018); Janus v. Am. Fed. of State, County, Mun. Employees, 
138 S. Ct. 2448 (2018). Legal scholars in the United States have endorsed the Supreme 
Court’s power to renounce its constitutional precedents. See, e.g., Michael Stokes Paulsen, 
‘The intrinsically corrupting influence of precedent’, Const. Comment. 289(22) (2006): 291: 
‘The doctrine of stare decisis is unlawful precisely to the extent that it yields deviations 
from the correct interpretation of the Constitution’; Gary Lawsen, ‘Rebel without a clause: 
The irrelevance of Article VI to constitutional supremacy’, Michigan Law Review First 
Impressions 110(33) (2011): 33-43, at 38.

61  Egyptian Constitution, Article 94.
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of national authorities to undergo scrutiny or revision to ensure their legiti-
macy and their compliance with constitutional stipulations.62 Such scrutiny 
over mistaken rulings of the SCC are not possible unless by one of two means; 
either a constitutional amendment or a reconsideration of these decisions by 
the Court itself. However, given the difficulty of the constitutional amendment 
process,63 the recognition of an overruling power for the SCC seems to be the 
most convenient and plausible way to correct its past errors and inaccuracies.64

5.1.3 Safeguarding the Supremacy of the Constitution
In response to the arguments that relate to the principle of the supremacy of 
the Constitution, we argue that such a principle does not only authorize the 
SCC to renounce its constitutional precedents, particularly in cases where they 
are wrongly decided, but rather imposes upon the Court the duty to do so. The 
SCC has frequently interpreted the constitutional principle of the supremacy 
of the Constitution as follows:

The Constitution is the supreme law of the entire legal order (Al-Qanūn 
al-Asāsī al-Aʿla [�ع��ل

ئ
الا ��س�ت  ��س�ا

ئ
الا و�ن 

�ن �ل�ل��ت�ا  and the source of powers of all ([ا
national authorities. Therefore, all national authorities, including the 
legislature, the executive and the judiciary must adhere to its rules and 
principles (Qawāʿedoh we Mabādʾoh [��ئ� د و����ن�ا  � ع�د وا

 and to abide by its ([��ت
limitations and restrictions (ḥodūduh we quyūduh [� ��تود

� و��ت ود 65.([ح�د

It follows from this ruling that the Supremacy of the Constitution cannot be 
carried in such a way as to establish an absolute presumption in favour of SCC 
prior precedents at the expense of the text of the Constitution. Rather, this 
principle requires justices of the SCC, particularly in cases where they con-
ceive that a prior precedent violates the Constitution, to set it aside and apply 
instead the Constitution they swore to respect and defend.

5.2 Undermining Principles of Legal Certainty and Litigants’ Justified 
Expectations Argument

The second argument raised as an objection to the overruling of constitutional 
precedents is similarly not accurate in its entirety for three main reasons.

62  SCC Case No. 9/37 (2 January 2016).
63  It is worth mentioning here that the process of amending the Egyptian Constitution 

is too difficult and may take lengthy periods. For more details, see the 2014 Egyptian 
Constitution, Article 226.

64  See also Charlotte C. Bernhardt, ‘Supreme Court reversals on constitutional issues’, Cornell 
Law Review 55(34) (1948): 55-70, at 57.

65  SCC 25/22 (5 May 2001).
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Firstly, the principle of legal certainty should not be regarded as an absolute 
principle. As one legal scholar has noted, ‘a legal system has to support a cer-
tain degree of uncertainty that is required for its development’.66 As a result, 
Courts, notably Constitutional Courts, should always recognize the impor-
tance of adapting their case laws to take account of changes in the legal system 
or the social context. Emergence of new factors may prompt the departure of 
earlier precedents.67 The US Supreme Court has acknowledged the forgoing 
when it ruled that ‘stare decisis is not […] a universal, inexorable command’.68 
Upon such grounds, the US Supreme Court was able to renounce its prior rul-
ings in cases where it concludes that ‘facts have so changed, or come to be 
seen so differently, as to have robbed the old rule of significant application or 
justification’69 or in situations where it detects that ‘related principles of law 
have so far developed as to have left the old rule no more than a remnant of 
abandoned doctrine’.70

Secondly, arguing in favour of the SCC power to overrule its prior precedents 
should not be construed to pave the way for the Court to excessively use this 
power in an unfettered way, because this would alternatively result in hinder-
ing consistent development of legal principles and devaluing reliance on the 
court’s decisions.71 Rather, the Court, like many comparable Constitutional 
Courts, should resort to such technique only when there is a strong ground or 
justification to overturn one of its prior decision.72 Examples of such grounds 
that may prompt divergence from earlier precedents include cases where sur-
roundings circumstances have changed or in cases where precedents have 
been proven unworkable, or became inconsistent with the development of 
related principles of law.73

Thirdly, although SCC’s decisions, as mentioned earlier, have, by virtue of 
constitutional and legislative provisions, a retroactive effect, the SCC estab-
lishing law, empowers the Court to derogate from such a mandate through 

66  S. Marc Jaeger, ‘Notion et politique du revirement. Propos introductifs’ in Eric Carpano (ed.), 
Le revirement de jurisprudence en droit européen (Brussels: Bruylant, 2012), pp. 25-46.

67  Stefano Macrino and Claudia Capoparte v. Roberto Meloni (C202/04) [2006] ECR I-11421, 
Opinion of AG Poiares Maduro, para. 29.

68  Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 854-55 (1992).
69  Ibid.
70  Ibid.
71  El-Shimy, supra note 23 at 93-95.
72  Bryan A. Garner, Carlos Bea, Rebecca White Berch, Neil M. Gorsuch, Harris L Hartz, 

Nathan L. Hecht, Brett M. Kavanaugh, Alex Kozinski, Sandra L. Lynch, William H. Pryor 
Jr., Thomas M. Reavley, Jeffrey S. Sutton and Diane P. Wood, The Law of Judicial Precedent 
(Eagan, MN: Thomson Reuters, 2016), p. 397.

73  Abou el-Magd, supra note 23 at 14.
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withholding the retrospective effect of its decisions when deemed necessary.74 
In such cases, the Court could bestow its renouncing decisions with a prospec-
tive effect by setting up a specific date for the application of their effects. Such 
a technique, could undoubtedly, enable the Court to elevate any potential 
hardship that may arise out of the retroactive change because it permits the 
change of the old precedents without disappointing the reasonable expecta-
tions of others litigants who relied on it.75

5.3 Impairing the Principle of Equality Argument
The Conservatives’ contention with regard to the possible contradiction 
between SCC’s power to overrule its prior precedents with the constitutional 
principle of equality is also debatable for a number of grounds.

5.3.1 The Contours of the Principle of Equality
The principle of equality, like many other constitutional rights or principles, is 
of a relative nature. Such relativity renders all constitutional rights, including 
the right to equality, susceptible to change and evolution with regard to their 
scopes and contours over time. Accordingly, as noted by one legal scholar, ‘all 
would agree that two incidents adjudicated by the same court, occurring in the 
same place and at the same time, and arising out of facts which are identical 
except for the identity of the litigants, should be treated equally. Conversely, it 
is also clear that society views with equanimity the possibility that rights will 
change over time’.76

5.3.2 The Prospective Effect Mechanism
The prospective effect, which the SCC could employ in its overruling deci-
sions, renders this argument totally unsubstantiated. As explained earlier, 
the prospective effect enables the Court to avoid the application of the newly 
adopted rule or interpretation by the overruling precedent to all similar consti-
tutional litigations filed or pending before the effective date as approved by the  
Court in its overruling decision. Consequently, by using this technique,  
the Court could reduce all potential risks of inequality between parties of anal-
ogous constitutional litigations.

74  SCC Establishment Law, Article 49.
75  Roger J. Traynor, ‘Quo Vadis, prospective overruling: A question of judicial responsibility’, 

Hastings Law Journal 533(28) (1977): 533-568, at 544.
76  Earl Maltz, ‘The nature of precedent’, North Carolina Law Review 367(66) (1988): 367-393, 

at 369.
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5.3.3 Similarity with Legislative Reform
Changes in constitutional construction provoked by the overruling of a prior 
constitutional precedent largely resemble the case where the legislature 
decides to change a given legislation or to substitute an already existing set 
of rules for a legal topic with a completely new set of rules that contradict the 
already established ones. As such, and since no one could deny the legisla-
ture’s right to interfere with such legislative amendments on the ground that 
it violates the principle of equality, arguments posed by Conservatives on this 
very same ground fail because the SCC has the exclusive power to interpret 
the constitution.77

5.4 Threatening the Standing Constitutional Protection of Individual 
Rights and Freedoms Argument

This final claim raised by the Conservatives of overruling is also open for criti-
cism. As we have mentioned earlier, the overruling power we advocate for the 
SCC’s is not absolute. Rather, and similar to the strong justification prerequisite 
for legitimizing overruling, SCC’s should not resort to such technique unless 
such overruling would result in the expansion of the already standing consti-
tutional protection afforded to individual rights and freedoms or at least in the 
increase of their effectiveness.78

Furthermore, conditioning SCC’s power to overruling its precedent upon 
such prerequisite would enhance the Court’s credibility and legitimacy not 
only via other public authorities but via the public opinion as well.79

6 A Reading of Constitutional Precedent in the Egyptian Supreme 
Constitutional Court Case Law

Among the many techniques used by the SCC in constitutional construction,80 
the technique of contemporary construction—commonly known in com-
parative law as the Living Constitution Theory of Interpretation—seems to be 
the most embraced by the Court in constitutional litigations. Yet, despite the  

77  Abou el-Magd, supra note 23 at 15.
78  Arthur Goldberg, Equal Justice: The Warren Era of the Supreme Court (Evanston, IL: 

Northwestern University Press, 1971), p. 74.
79  El-Shimy, supra note 23 at 97.

80  Islam Ibrahim Chiha, ‘ع�د وا
��ت وء 

��ن �ت 
��ن ��م��ل��تور�ت��ت  �ل�د ا �ت  �ل��ر�ت�ا وا ت 

و�
�ل�������ح�ل��ت ��م��ل��تور��ت  �ل�د ا ��م��تر 

�لل�ت��ن  ا
�ن �ن��م�ا ت الائ

و�
��ت �ل���ل��ت و �ل�د و�ن ا

�ن �ل�ل��ت�ا  Constitutional interpretation of constitutional rights and) ’ا
liberties in light of international law of human rights), Alexandria School of Law Legal and 
Economic Law Review 1 (2016): 47-50.
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SCC’s constant reliance on this interpretive approach, it has never formally 
acknowledged its ability to revoke or renounce any of its prior precedents. The 
following section will firstly examine several SCC landmark decisions employ-
ing this technique of contemporary interpretation and will then review the 
three well-known precedents where the Court overruled its own case law.

6.1 Technique of Contemporary Construction as a Tool of Constitutional 
Construction in the Jurisprudence of the SCC

The technique of contemporary construction is an interpretive approach 
grounded on the assumption that the Constitution is an evolving document 
that expresses timeless and living realities.81 It, therefore, requires consti-
tutional judges to treat the body of constitutional law as an evolving body  
of the law that changes and grows over the course of the years in order to meet 
the current demands of the society.82 In this respect, special attention should 
be devoted to political, social and economic developments to accommodate 
all emerging and developing needs that may arise in the future.83

This interpretive model seems to be of great importance in area of consti-
tutional law given the difficulty of amending the Constitution through demo-
cratically enacted amendments.84 Under this model, however, as noted by one 
legal scholar, ‘successive generations may not reject the Constitution’s text and 
principles, but they may decide how best to honour, implement, and apply 
them through constitutional constructions and doctrinal implementations’.85

In this respect, the SCC case law includes numerous landmark decisions in  
which the Court has consistently affirmed the importance of adopting this 
technique in Constitutional construction.

Among these landmark decisions is an important case where the SCC ruled 
that constitutional provisions shall not be regarded as floating in a vacuum 
or as ideals/values that are isolated from their social surroundings. However, 
the Court should, when interpreting constitutional texts, bear in mind  
that the Constitution is a vibrant and evolving document whose principles 
are not static in content or scope, but must be adapted to cope with current 
changes and needs.86

81  Ibid., p. 47.
82  Ibid., p. 48.
83  Ibid., p. 48; See also Chiha, supra note 16 at 248-249.
84  Abou el-Magd, supra note 23 at 15-16.
85  Jack M. Balkin, ‘Framework Originalism and the Living Constitution’, Northwestern Law 

Review 549(103) (2009): 549-614, at 600-601.
86  SCC Case No. 22/8.
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The Court also emphasized that constitutional provisions cannot be con-
strued in light of outdated economic and social principles; rather these pro-
visions must be interpreted in light of higher values whose primarily aim is 
to liberate the country and its citizens politically, economically and socially, 
because the constitution was intended to endure for years to come.87

The Court further stressed in another decision that the constitutional rights, 
freedoms and the restrictions on the exercise thereof, do not operate in vac-
uum or have a frozen meaning for all times, but they are evolving concepts that 
are susceptible to be developed in the future.88

The above decisions, along with many others,89 demonstrate that consti-
tutional norms, given their very abstract nature via other statutory norms, 
could have a number of meanings and connotations in order to ensure their 
adaptability with contemporary changes in political, social and economic 
circumstances satisfying the community’s changing needs.90 In other words, 
this interpretive technique always renders SCC’s rulings involving constitu-
tional construction open to discussion, and hence enables the court to over-
rule its prior precedents whenever it finds that such precedents have been 
founded in error, or have been proven unworkable, or have been inconsistent 
with the development of related principles of the law or relevant facts and 
circumstances.

6.2 Examples of Overruling Precedents in the Jurisprudence of the SCC
In spite of the forgoing SCC case law which serves to a great extent as a firm 
ground for the SCC to exercise the overruling power, the Court has long acted 
as though it is somewhat constrained in its ability to overrule its prior prec-
edents. Such a finding could be easily deduced from the very limited number 
of overruling precedents in the Court’s Case law. Even in those precedents, the 
court has never explicitly overturned an earlier precedent or called the atten-
tion of either the public or litigants to the overruling of a prior precedent.

87  SCC Case No. 11/13.
88  SCC Case No. 23/15.
89  See, e.g., SCC Nos. 7/16 and 28/15.

90  Mostafa Afifi, ن���ن�ت��ت�� �حن
ئ
الا ول  �ل�د وا �م���صر  �ت 

��ن ��م��ل��تور�ت��ت  �ل�د ا �ن��ت  �ا
 Constitutional Review in) ر��ت

Egypt and Foreign Countries), 1st edn. (Cairo: Dār al-Shurūk, 1990), pp. 40-41; Ramzi el-
Shaaer, ل�ت���ل�ت��ت�����

��س��ت �ت را —د لم���صر��ت ا ��م��ل��تور��ت  �ل�د ا م  �ا �لل�ن���ن  —the Egyptian Constitutional System) ا
Analytical Study) (Cairo: Dār al-Nahḍah al-ʿArabīyah Press, 2000), pp. 376-377; Awad al-

Morr, لر�ئ���ت��م��ل��ت��ت� �ه�ا ا م���ا �ت ���ل�
�ن��ت�ن ��ن وا

�ل�ل��ت ��م��ل��تور�ت��ت ا �ن��ت ع��ل� د �ا
�لر��ت  The Key features of Constitutional) ا

Review) (Cairo: Jean-René Bois Center for Law and Development, 2003), pp. 81-82; Andras 
Jakab, ‘Judicial Reasoning in Constitutional Courts: A European Perspective’, German Law 
Journal 14 (2013): 1215-1275, at 1224.
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6.2.1 Presidential Power to Promulgate Decrees in Cases of Necessity
Perhaps, the first overruling precedent in the SCC case law pertains to the 
President’s power to promulgate decrees that have the force of law.91 Under 
Article 147 of the 1971 Constitution, the President of the Republic is empow-
ered to issue decrees that have the binding effect of law.92 Nevertheless, such 
power is contingent upon the existence of two main conditions. The first con-
dition necessitates the existence of a state of necessity that requires taking 
urgent measures to tackle such necessity. The second condition to perform 
such power resides in the absence of the People’s Assembly Council (one the 
two chambers of the parliament), such as in periods of recessions or cases 
where the Parliament has been dissolved.

Such decrees should however be subsequently referred to the People’s 
Assembly in its first meeting for a parliamentary approval. If such decrees are 
neither referred, nor approved, they shall lose their binding effects as laws with 
a retroactive effect, unless the Council acknowledges their effectiveness dur-
ing the previous period or decides to settle the consequences thereof in some 
other manner.93

The main constitutional issue litigated with respect to this power was 
whether such power could be subjected the SCC constitutional review. In other 
words, has the SCC Court any jurisdiction to decide that the executive conclu-
sion regarding the existence of the ‘State of Necessity’ is unfounded?

In answering the above constitutional inquiry, the Supreme Court, which 
preceded the Supreme Constitutional Court, ruled that it lacked jurisdiction 
to review the President’s determination pertaining to a ‘State of Necessity’ 
which enables him to promulgate decrees with the binding force of the law. 

91  It is worth mentioning that the power of the president to issue decrees that have the 
force of the law was constantly adopted by almost all Egyptian Constitution including 
the Current 2014 Constitution. See, e.g., Article 156 of the 2014 Egyptian Constitution, 
Article 131 of 2012 Constitution, Article 147 of the 1971 Constitution, Article 119 of the 1964 
Constitution.

92  Article 147 of the 1971 Constitution of the Arab Republic of Egypt reads: ‘Article 147 If 
events during the absence of the People’s Assembly require the adoption of measures 
which cannot be delayed, the President of the Republic may take them by issuing regu-
lations which have the force of law. They must be submitted to the People’s Assembly 
within fifteen days from their date of issuance if the Assembly is in session. In case of 
dissolution or recess of the Assembly, they shall be submitted at its first meeting. In case 
the regulations are not submitted to the Assembly, they lose their binding character with 
retroactive effect, without need for a specific decision to this effect. If they are submitted 
but not ratified, they cease to be effective retroactively, unless the Assembly ratifies their 
validity for the previous period or determines their effects in any other manner’.

93  Ibid.
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The Court reasoned that such power, by virtue of the explicit constitutional 
text, is subject only to parliamentary review, which has an exclusive authority 
in this respect. It consequently concluded that any parliamentary approval of 
such decrees would have the consequence of foreclosing the door upon the 
Court in reconsidering the rational basis for the existence of a decreed ‘State 
of Necessity’.94

However, when approaching the same inquiry a few years later, the 
SCC—which succeeded the Supreme Court—had opted for a contrary answer 
to this very similar constitutional inquiry. In doing so, the Court impliedly, over-
ruled the above precedent by recognizing for itself the power to re-examine the 
presidential determination of the ‘State of Necessity’, and accordingly ruled 
unconstitutional Presidential Decree No. 44 for 1979 amending the Personal 
Status Law on the ground that there was no ‘State of Necessity’ justifying the 
promulgation of such decree. 95

This final approach has been reaffirmed in a number of SCC’s subsequent 
decisions,96 the latest of which was the SCC’s ruling in Case No. 76/22,97 in which 
the Court was invited to rule upon the constitutionality of the Presidential 
Decree No. 168/1998 amending Article 49 of the SCC Law with relevance to the 
retroactive effects of the SCC’s rulings. The amendment delimited the scope  
of the retroactive effect of the SCC’s decisions in non-criminal matters. 
Although, the Court ruled that such amendment was constitutional, it stressed 
that there is no static criterion upon which judicial examination of the ‘State 
of Necessity’ can be performed, rather this criterion changes according to sur-
rounding circumstances. The Court consequently concluded that the ‘State 
of Necessity’ is justified by the need to confront the hardship consequences 
caused by the retroactive effects of the SCC’s ruling in non-criminal subjects, 
notably in areas of legal certainty and litigants justified expectations.98

6.2.2 Retroactive vs. Prospective Application of  
Constitutional Provisions

The second line of argument relating to overruling precedents pertains to the 
inquiry of whether the new determinations as to the scope and meaning of 
constitutional provisions should apply retroactively or only prospectively.

94  Supreme Court of Egypt, SC 11/1 (1 April 1976).
95  SCC 22/2 (4 May 1985).
96  SCC 15/18 (2 January 1999).
97  SCC 76/22 (7 July 2002).
98  Ibid.
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In addressing this inquiry, the SC, in its earlier precedents, has long insisted 
that constitutional provisions are to be applied retroactively, and therefore 
the Court’s constitutional review power shall extend not only to primary and 
secondary legislation, which follow the adoption of the Constitution, but 
shall extend equally to all other already- existing legislation, which preceded 
its adoption.99

Among the landmark decisions in this respect is the SC ruling with regard 
to Presidential Decree No. 31/1963, which renders as ‘non-justiciable matters’ 
or ‘Sovereign Acts’ all presidential decisions referring governmental employees 
to pension or dismissal without disciplinary actions.100 In deciding this issue, 
the Court emphasized that the fact that the Presidential Decree was enacted 
before the adoption the Constitution does not turn such decree into an 
immune act or forecloses the door in front of the Court to review its constitu-
tionality. The Court concluded consequently that the Presidential Decree was 
unconstitutional on the ground that it violated Article 68 of the 1971 Egyptian 
Constitution.101

However, around a decade later, and following the amendment of Article 2 
of the 1971 Constitution in 1980, which introduces the principles of Islamic 
Sharīʿah as the principal source of legislation’ rather than being just as a source 
of legislation, the SCC overruled these earlier precedents and reached a quite 
opposite answer to this very same constitutional inquiry.102

The court’s ruling came with respect to a number of constitutional chal-
lenges filed against already existing legislation on the ground of their con-
tradiction with the principles of Islamic Sharīʿah envisioned in the newly 
adopted version of Article 2 of the Constitution.103 Among the most impor-
tant challenged legislation for violating the Sharīʿah Clause was Article 226 of 
the Egyptian Civil Code which requires debtors to pay a fixed rate of interest 
(4% in civil agreements and 5% in commercial agreement) in case of delayed 
payment.104

In rejecting those challenges, the Court made it clear that the new ver-
sion of Article 2 of the Constitution cannot be regarded as a self-executing 

99  It is worth mentioning here that the SCC, which succeeded the SC, has followed this line 
of precedents in its earlier precedents. See in that respect SCC 7/2 (5 Feb. 1983); SCC 5/2 
(30 April 1983).

100 SC 2/1 (6 Nov. 1971).
101 Ibid. See also Article 68 of the 1961 Egyptian Constitution, which reads: ‘Any provision 

in the law stipulating the immunity of any act or administrative decision from judicial 
control is prohibited’.

102 SCC 20/1 (4 May 1985).
103 El-Shimy, supra note 23 at 234-235.
104 SCC 20/1 (4 May 1985).
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constitutional stipulation that could be applied directly by the Court, but 
rather a constitutional constraint upon the legislator’s power when enacting 
future legislation. It consequently concluded that the inclusion of Islamic 
Sharīʿah principles as the principle source of legislation in the Constitutional 
amendment of Article 2 was intended to apply prospectively, and thus consti-
tutional challenges to legislation on the ground of their violations to principles 
of Islamic Sharīʿah are permissible only with respect to legislation that have 
been enacted posteriori to the adoption of the amendment, and not pre-1980  
legislation.105 The Court’s construction of the new version of Article 2 has 
resulted in limiting the Court’s own power to review constitutional challenges 
of legislation for failure to respect Sharīʿah principles only to post-1980 legisla-
tion. In reaching such decision, the Court reasoned that:

The departure from the present legal institutions of Egypt, which go back 
more than one hundred years, and their replacement in their entirety by 
Islamic law, requires patient efforts and careful practical considerations. 
Hence, legislation for changing economic and social conditions that were 
not familiar and were not even known before, together with the inno-
vations in our contemporary world and the requirements of our mem-
bership in the international community, as well as the evolution of our 
relationships and dealings with other nations—all these call for careful 
consideration and deserve special endeavours. Consequently, the change 
of the whole legal organization should not be contemplated without giv-
ing the lawmakers a chance and a reasonable period of time to collect 
all legal materials and amalgamate them into a complete system within 
the framework of the Qur’ān, the Sunnah and the opinions of learned 
Muslim jurists and the ʿUlamah […].106

In applying this approach the SCC succeeded to foreclose the door upon any 
potential attempts to override a significant number of existing legislative 
instruments in order to safeguard the stability of the legal system and ensure 
the predictability of judicial decision 107. Hence, the court’s approach, as noted 
by one scholar, ‘turned out to be a procedural shield against a considerable 
number of cases litigating Islam’.108

105 SCC 20/1 (4 May 1985); SCC 47/4 (21 December 1985).
106 Moustafa, supra note 3 at 108 (citing SCC 20/1 (4 May 1985)
107 Hashish, supra note 8 at 140.
108 Ibid.
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6.2.3 Application of the Principle of Equality
The third example of overruling precedents in the case law of the SCC relates 
to the application of the principle of equality before the law between public 
and private sector companies.

In an earlier construction of that constitutional principle, the SC has opined 
that privileges accorded exclusively to public sectors companies by virtue of 
parliamentary legislation do not violate the principle of equality before the 
law due of the difference in the legal status between companies of the public 
sector and those which belong to the private sector. Examples of such privi-
leges accorded to public sector companies may include, according to the court, 
but not limited to, exempting companies belonging to the public sector from 
legal norms governing the bankruptcy of private-sector companies,109 granting 
pubic institutions and state companies an exclusive monopoly over maritime 
transport business, maritime supplies and marine agencies.110

However, when confronted with the same constitutional issue, the SCC 
repudiated the former opinion of the SC in the above-mentioned precedents. 
The Court emphasized that privileges accorded to companies of public sector, 
and withheld from private-sector companies—such as granting public sec-
tor banks the power to resort to administrative seizing procedures to collect 
debts,111 or such as granting Egypt Air Corporation an exclusive monopoly over 
agency contracts on behalf of foreign companies112—do stand in clear con-
tradiction with the provisions of the 1971 Constitution. It reasoned that such 
privileges do not only violate the principle of equality before the law but also 
violate the right to private ownership safeguarded by Article 34 and the prin-
ciples of contractual freedom and competition enshrined in Article 41 of the 
Constitution, and therefore such privileges are unconstitutional.113

7 Conclusion

After reviewing the Egyptian model of constitutional review, and examining 
the various arguments raised by Conservatives, this article has attempted to 
prove—contrary to the assertions of Conservatives—that overruling con-
stitutional precedents neither stands in contrast with the Constitution nor 

109 SC 4/2 (1 July 1972).
110 SC 7/2 (1 March 1975).
111 SCC 41/19 (9 May 1998); SCC 172/20 (4 March 2000).
112 SCC 35/17 (2 August 1997).
113 Ibid.
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threatens the existing constitutional protection of fundamental rights and 
freedoms or violate the principles of legal security and equality.

This article has relied on a number of SCC landmark decisions that exem-
plify the court’s position regarding meanings and connotations of constitu-
tional stipulations. According to these decisions, constitutional provisions 
could have a variety of meanings and interpretations, and therefore render 
constitutional rulings involving constitutional construction of such provisions 
open to debate or subject to overruling depending upon changes in surround-
ing circumstances. This article has further analysed a limited number of SCC 
precedents in which the Court has overruled earlier constitutional precedents.

We conclude, therefore, with a call to acknowledge a power in favour of the 
SCC to overrule its earlier precedents whenever it is found that such prece-
dents have been founded in error, or have proven unworkable, or have been 
inconsistent with the development of related principles of legality or relevant 
prevailing facts and circumstances.
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