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Abstract

ISIS, as an insurgent movement, announced its presence in Iraq in 2013, and, after 
extensive military and non-military activities in the country, its suppression was offi-
cially declared by the Prime Minister in 2017. The main question is whether the actions 
of this failed insurgent movement can be attributed to Iraq under international law 
of responsibility? This study shows that, since the Iraqi Government has taken due 
diligence to suppress the movement and prosecute its members, and has not granted 
amnesty, acts of ISIS are not attributed to it. But governmental acts of ISIS includ-
ing legislative, executive and judicial ones can be attributed to state if they has taken 
in absence or default of government officials and in response to a request for such 
acts. Some of ISIS’s acts in Iraq especially in Mosul have these characteristics and are 
accordingly attributed to Iraq.

Keywords

international responsibility – unsuccessful insurrectional movement – ISIS – interna- 
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1 Introduction

In the context of international responsibility law, the insurrectional move-
ment faces three different destinies in its operations against the state. In the 
first case, it is able to overthrow the existing government and become the new 
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government of a state. In the second case, it takes control over only a part of 
the territory of the state and creates a new state alongside the former state. In 
the third case, the existing state government suppresses it. An insurrectional 
movement from its creation to its success or failure in the three cases com-
mits numerous acts. Article 10 of ‘Draft Articles on the Responsibility of states 
for Internationally Wrongful Acts’1 (hereinafter referred to as ‘ARSIWA’) and its 
commentary clarifies which conducts of insurrectional movement are attrib-
uted to the state in general.

ISIS (the Islamic State in Iraq and Syria) is one of the insurrectional move-
ments that has military operations against the states of Syria and Iraq. Under 
international law, the conflict between ISIS, as an armed opposition group, 
and the Iraqi Government is regarded a Non-International Armed Conflict 
(NIAC).2 Widespread operations of this military group in Iraq began in 2013 
with the official announcement of its leader, Abu Bakr al-Baghdadi,3 and con-
tinued until its defeat and full liberation of all Iraqi territories from it, which 
was announced by Iraqi Prime Minister Haider al-Abadi on 9 December 2017.4 
In spite of this victory announcement over ISIS, the armed conflict has not yet 
ended. Recent events have shown that there is still a high risk of its resurgence 
by paramilitary groups and armed forces.5

During the four-year presence, on the one hand, ISIS tried to manage affairs 
of the areas under its control; on the other hand, it breached numerous inter-
national rules and committed international crimes. Then, some of these con-
ducts were per se governmental acts for managing social and economic affairs 
of the areas and controlling the population, and others were in nature breach 
of international rules and obligations. Now the main question is whether ISIS’s 
conduct, as a defeated insurrectional movement in Iraq, is attributed to the 
Iraqi Government.

1 Articles on Responsibility of States for Internationally Wrongful Acts (ARSIWA), International 
Law Commission (ILC), UN Doc. A/56/83, 3 August 2001.

2 Geneva International Centre for Justice, Militias in Iraq: The Hidden Face of Terrorism 
(2016), p. 29.

3 A.S. Hashim, ‘From Al-Qaida Affiliate to the Rise of The Islamic Caliphate: The Evolution 
of the Islamic State of Iraq and Syria (ISIS)’, S. Rajaratnam School of International Studies 
(RSIS), Policy Report (2014); see also: Wilson Center, Timeline: The Rise, Spread, and Fall of the 
Islamic State (2019), available online at https://www.wilsoncenter.org/article/timeline-the 
-rise-spread-and-fall-the-islamic-state (accessed 15 September 2020).

4 M. Coker & F. Hassan, ‘Iraq Prime Minister Declares Victory Over ISIS, New York Times, 
9 December 2017, available online at https://www.nytimes.com/2017/12/09/world/middlee 
-ast/iraq-isishaider-al-abadi.html.

5 J. Matar, The War Report / Iraq: Any Hope for Change?, Geneva Academy of International 
Humanitarian Law and Human Rights (November 2019), p. 2.
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The main purpose of this research is to show that the purpose does not jus-
tify the device. The fact that Iraq sought to remove ISIS and needed interna-
tional help does not mean ignoring wrongful conducts attributable to it. In the 
current situation, the primary goal of removing ISIS may not make it possible 
for states to invoke the Iraqi Government’s responsibility, but once Iraq has 
regained its peace, there is no reason why it should not be held responsible 
against third states and persons for the damage occurred under international 
law. Given the great impact that the ISIS operation in Iraq has had on world 
public opinion and governments, the responsibility of the Iraqi Government 
has not been invoked for political reasons, but assuming some behaviors of 
ISIS are attributed to it, in practice the Iraqi Government can legally be held 
responsible. Otherwise, in the future, we will see similar cases in which states 
will evade their responsibilities, addressing the irresponsibility of the Iraqi 
Government in the fight against terrorism. Therefore, if the behavior of ISIS is 
legally attributable to the Iraqi Government, the responsibility of Iraq can be 
raised legally.

In order to answer this question, this article is structured as follows. In the 
first section, possible responsibility of Iraq for the international wrongful con-
ducts of ISIS is examined. This section discusses the wrongdoing of ISIS in 
different areas including International Humanitarian Law (IHL) and Human 
Rights (HR) and possible responsibility of Iraq under the principle and the 
exception included in Article 10 of ARSIWA. In the second section, the govern-
mental functions of ISIS in legislative, executive, and judicial areas during its 
pre-eminent presence in Iraq are studied. Afterwards, conditions of attribu-
tion of these functions to Iraq according to Article 9 of ARSIWA are examined. 
Concluding observations are presented at the end.

2 Responsibility or Non-Responsibility of Iraq for Internationally 
Wrongful Acts of ISIS

ISIS has committed numerous internationally wrongful acts from its cre-
ation to its defeat in Iraq. These wrongful acts, which range from violations 
of Human Rights (HR) obligations to breach of consulate law, raise the ques-
tion of whether or not Iraq is responsible for those acts. Under Article 2 of 
ARSIWA,6 elements of an internationally wrongful act of a state to establish its 
international responsibility are attribution of the conduct to the state under 
international law and the breach of an international obligation of the state 

6 ARSIWA, supra note 1 at Article 2.
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through the conduct. Hence, the prerequisite for Iraq to be held internation-
ally responsible for the acts of ISIS is that the internationally wrongful acts of 
ISIS be attributed to the state.

2.1 Internationally Wrongful Acts of ISIS in Iraq
According to the report of the 31st Session of the Human Rights Council in 
2016, ISIS committed serious violations of Human Rights (HR), International 
Humanitarian Law (IHL) and international crimes in Iraq.7 Widespread and 
systematic murder, kidnapping, sexual violence (including forced marriage 
and sexual slavery) and destruction of cultural heritage were only part of these 
violations.8 In 2017 Iraqi Foreign Minister, Ibrahim al-Jaafari, requested inter-
national assistance from the UN Security Council (UNSC) to prosecute the 
international crimes committed by ISIS.9 In this regard, the Security Council 
unanimously passed Resolution 2379 to pursue responsibility for crimes per-
petrated in Iraq by ISIS.10 In addition, the Security Council requested UN 
Secretary-General Antonio Guterres to set up an investigative team to collect 
and maintain the evidence and documents of Human Rights violations and 
serious crimes committed by ISIS in Iraq.11 Unlike other investigative bod-
ies, the investigative team for Iraq must concentrate exclusively on ISIS.12 
Furthermore, in accordance to Human Rights Watch (HRW), some of the 
crimes committed by ISIS amount to war crimes, crimes against humanity and 
even genocide.13

2.1.1 Committing Human Rights (HR) Violations by ISIS
Initially, one might think that rules of international HR are applied solely 
to states. However, Article 5(1) of the International Covenant on Civil and 

7 Human Rights Council, 31st Session, Gross Violations of International Human Rights and 
Humanitarian Law in Iraq, A/HRC/31/NGO/X. XX, February 2016.

8 Z.D. Kaufman, ‘The Prospects, Problems and Proliferation of Recent UN Investigations 
of International Law Violations’, Journal of International Criminal Justice 16(1) (2018): 
93-112, p. 95.

9 Available online at https://www.iap-association.org/getattachment/9dcded46-cccb-415b 
-bce0-00de8fd1208b/September-2017-FICJ-Newsletter.aspx (accessed 6 September 2020).

10 UNSC Res 2379, 21 September 2017.
11 Available online at https://www.un.org/press/en/2017/sc12998.doc.htm (accessed 

30 July 2020).
12 Kaufman, supra note 8 at p. 104.
13 Human Rights Watch, Iraq: UPR Submission November 2019, 26 September 2019, available 

online at https://www.hrw.org/news/2019/09/26/iraq-upr-submission-november-2019 
(accessed 10 September 2020).
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Political Rights14 and the International Covenant on Economic, Social, and 
Cultural Rights15 refer directly to commitment of individuals. Besides, some 
HR instruments, such as the Convention on the Suppression and Punishment 
of Apartheid (1973),16 the Convention against Genocide (1948),17 and the 
Statute of the International Criminal Court (1998)18 refer to individual crimi-
nal liability. The Security Council in the resolution related to Afghanistan,19 
Guinea-Bissau20 and Liberia21 referred to obligations of the parties of conflict 
including non-state actors to respect HR rules. These obligations have also 
been recognized in international jurisprudence. The International Criminal 
Tribunal for the former Yugoslavia (ICTY)22 concluded that torture by private 
individuals is contrary to the Convention against Torture23 and International 
Customary Law and can be prosecuted and punished. Since, HR obligations 
oblige both states and non-state actors, ISIS, as a non-state actor, is obliged to 
respect the international Human Rights rules and obligations.

14 International Covenant on Civil and Political Rights (ICCPR), 16/12/1966, Registration 
Number 14668, available online at https://treaties.un.org/pages/ViewDetails.aspx?src= 
TREATY&mtdsg_no=IV-4&chapter=4&clang=_en (accessed 26 July 2020).

15 International Covenant on Economic, Social and Cultural Rights (ICCPR), 
16 December 1966, Registration Number14531, available online at https://treaties.un.org/
pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-3&chapter=4&clang=_en (27 July 2020).

16 International Convention on the Suppression and Punishment of the Crime of Apartheid, 
1973, available online at https://www.un.org/en/genocideprevention/documents/atro 
-city-crimes/Doc.10_International%20Convention%20on%20the%20Suppression%20
and%20Punishment%20of%20the%20Crime%20of%20Apartheid.pdf (accessed 
28 July 2020).

17 Convention on the Prevention and Punishment of the Crime of Genocide, 1948, avail-
able online at https://www.un.org/en/genocideprevention/documents/atrocity-crimes/
Doc.1_Convention%20on%20the%20Prevention%20and%20Punishment%20of%20
the%20Crime%20of%20Genocide.pdf (accessed 29 July 2020).

18 Rome Statute of the International Criminal Court (1998), Registration Number 38544, 
available online at https://treaties.un.org/Pages/showDetails.aspx?objid=080000028002
5774&clang=_en (accessed 10 September 2020).

19 UNSC Resolution 1471 (2003).
20 UNSC Resolution 1216 (1998).
21 UNSC Resolution 1509 (2003).
22 Judgment, The Prosecutor v. Anto Furundzija, ICTY, Trial Chamber II, Case No. IT-95-

17/1-T-10, December 1998.
23 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment (1984) Registration No. 24841, available online at https://treaties.un.org/
pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-9&chapter=4&lang=en (accessed 
12 September 2020).
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Numerous official reports indicate ISIS committed many atrocities and 
serious breaches of HR in areas under its control in Iraq.24 In March 2015, 
UNHCR reported that ISIS members had committed genocide and crimes 
against humanity against Iraqi citizens.25 According to the UNAMI report, ISIS 
executed citizens of Iraq including police officers, journalists, and even homo-
sexuals without trial in ways like setting them on fire, putting them under a 
wall, and so on.26 This report also indicates that 3500 Iraqi citizens had been 
captured as slaves in ISIS-controlled areas.27 The International Organization 
for Migration (IOM) estimates that approximately 1.7 million Iraqis have been 
displaced during the Civil War in 2014.28

Among civilians, ethnic and religious minorities, especially Yazidis, 
Christians, Turkmen, and Shiites had been harassed by ISIS.29 In 2014, ISIS 
attacked the Yazidi city of Sinjar, carrying out mass executions and sexual 
violence.30 In some cases, women and girls had been enslaved or subjected to 
rape and severe sexual violence. According to UNAMI, only about 2200 of the 
5800 Yazidis abducted had been released from ISIS, but the bodies of about 120 
Yazidis were discovered in November 2015 outside the Sinjar region.31 In 2016, 
UN experts announced that ISIS had committed genocide against Yazidis in 
Iraq.32 Consequently, United Nations Independent International Commission 
of Inquiry on the Syrian Arab Republic reaffirmed this claim.33 Besides, ISIS 

24 R. Khdir, ‘The International State Responsibility for the Acts of Terrorist Groups: The Case 
of Turkey and Islamic State in Iraq and Syria’, Russian Journal of Legal Studies 4(1) (2017): 
32-43, 34.

25 Available online at http://www.un.org/apps/news/story.asp?NewsID=50369#.VrGt16Nf3cs 
(accessed 20 October 2020).

26 UNAMI/Human Rights Office of the United Nations High Commissioner for Human 
Rights, Report on the Protection of Civilians in the Armed Conflict in Iraq: 1 May 
–31 October 2015 (2016), p. 2, available online at http://www.ohchr.org/Documents/
Countries/IQ/UNAMIReport1May31October2015.pdf (accessed 15 September 2020).

27 Ibid.
28 C. Thibos, ‘35 Years of Forced Displacement in Iraq: Contexualising the ISIS Threat, 

Unpacking the Movements’, Migration Policy Centre, EUI, October 2014, p. 1.
29 Human Rights Council, supra note 7.
30 International Crisis Group, Winning the Post-ISIS Battle for Iraq in Sinjar, Middle East & 

North Africa Report No. 183, 20 February 2018, available online at https://www.crisisgroup 
.org/middle-east-northafrica/gulf-and-arabian-peninsula/iraq/183-winning-post-isis 
-battle-iraq-sinjar (accessed 13 November 2019).

31 UNAMI, supra note 26 at 2.
32 Human Rights Council, Human Rights Situations that require the Council’s Attention, 

“They came to destroy”: ISIS Crimes against the Yazidis, 32nd Session, A/HRC/32/CRP.2, 
15 June 2016.

33 S. Wheeler, ‘UN Panel Reports on ISIS Crimes on Yezidis’, Human Rights Watch (HRW), 
21 June 2016, available online at https://www.hrw.org/news/2016/06/21/un-panel-reports 
-isis-crimes-yezidis (accessed 10 September 2020).
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forced Christians in the city of Mosul to convert to Islam, flee, or face the 
sword.34 In general, ISIS breached international HR rules in the worst forms of 
abuse imaginable.35

2.1.2 Committing Violations of the Law of Armed Conflict
Provisions of common Article 3 to the Geneva Conventions of 1949,36 and in 
particular the 1977 Additional Protocol II37 govern on NIACs. Since Iraq has 
not signed and ratified the Additional Protocol II, only the provisions of the 
Article 3 can be applied about the conflict between ISIS and the Iraqi govern-
ment. Under this Article, which is referred to as a Convention in Miniature 
due to its universality and importance, in a conflict that occurs in the territory 
of the member states, parties of the conflict, including the government and 
opponents of the government must comply with the conventions.38 Although 
Article 3 does not provide a definition of the concept of non-international 
armed conflict, nor does it specify the scope of its implementation,39 its provi-
sions include minimum standards that should be observed, regardless of the 
nature of the parties to the conflict. Therefore, ISIS, as an armed opposition 
group, is obliged to respect the rules of Article 3.

2.1.2.1 Committing Violation of Rules of Humanitarian Law by ISIS
In spite of longer-term control over a certain portion of territory of Iraq and 
Syria, ISIS was not generally recognized as state.40 In fact ISIS was a non-State 
‘organized’ and ‘armed’ group.41 As IHL are applicable to Non-International 

34 Human Rights Watch, Iraq: Forced Marriage, Conversion for Yezidis, news release 
11 Oct. 2014, available online at https://www.hrw.org/news/2014/10/11/iraq-forced-marriage 
-conversion-yezidis (accessed 15 September 2020).

35 E.W. Johnson, ‘The Problem of the Terror Non-State: Rescuing International Law from 
ISIS and Boko Haram’, Brooklyn Law Review 84(2) (2019): 475-522, 490; see also: Amnesty 
International, At Any Cost The Civilian Catastrophe In West Mosul, Iraq, 2017.

36 Geneva Conventions 1949, 1125 UNTS 3, Article 3.
37 Protocol II Additional to the Geneva Conventions of 12 August 1949 and Relating to the 

Protection of Victims of Non-International Armed Conflicts (Additional Protocol II) 1977, 
1125 UNTS 609; see also: Military and Paramilitary Activities in and against Nicaragua 
(Nicaragua v. US) (Nicaragua), Merits, 27 June 1986, ICJ Reports 14 (1986): p. 114, para. 218.

38 Amnesty International, Punished for Daesh’s Crimes’displaced Iraqis Abused by Militias 
and Government Forces (2016), p. 63.

39 H. Nasu, ‘Status of Rebels in Non-International Armed Conflict’, Australian National 
University College of Law Research Paper 10-71 (2009): 10.

40 V. Bílková, ‘Foreign Terrorist Fighters and International Law’, Groningen Journal of 
International Law 6(1) (2018): 1-23, 4.

41 E. Westbrook Mack & R. Reeves, ‘Tethering the Law of Armed Conflict to Operational 
Practice: “Organized Armed Group” Membership in the Age of ISIS’, Berkeley Journal of 
International Law 36(3) (2018): 334-361, 356.
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Armed Conflicts (NIACs),42 ISIS as a party of the conflict is subject to this law. In 
the report prepared by UNAMI and the UN High Commissioner for HR in 2017, 
ISIS was accused of serious Human Rights violations during its nine-month 
presence in Mosul.43 Use of human beings as a defensive shield, recruitment 
of children, destruction of civilian property, non-distinction between military 
and civilian population, forced displacement of civilians, use of chemicals, 
attacks on personnel medicine are only some of the IHL violations committed 
by ISIS in Iraq.44 While, Weaponization of Water is against IHL rules, ISIS used 
water sources as a weapon against Iraq.45 Wide abuse of young girls as ‘sisters 
of the Islamic State’ to support combatants by engaging from the age of nine is 
another breach of IHL rules.46

In early November 2016, ISIS declared in Mosul that residents of areas 
recaptured by Iraqi army forces were considered legitimate military targets, 
just because they did not fight against the Iraqi army. Afterwards, ISIS carried 
out heavy attacks in the East of Mosul without observing the principle of dis-
tinction. Furthermore, ISIS in the operation to retake Mosul used Improvised 
Explosive Devices (IEDs) in Western Mosul and large human shield to prevent 
Iraqi Army forces from entering areas under its control.47

2.1.2.2 Destruction of Cultural and Historical Monuments by ISIS
Since its creation in Iraq, ISIS destroyed mosques, shrines, churches, statues, 
tombs, and other religious and archaeological sites throughout areas under its 
control.48 The destruction of the old Al-Nuri Mosque on 21 June 2017 and the 
old crooked minaret of Al-Hadba in Mosul are examples of theis practice. ISIS 
destroyed Shiite shrines and archeological sites in areas under its dominion in 
Iraq.49 Special Representative of the Secretary-General for Iraq announced on 
June 22 that the destruction of these monuments should be added to the list 

42 F. Capone, ‘The Children (and Wives) of Foreign ISIS Fighters: Which Obligations upon 
the States of Nationality?’, Questions of International Law 58 (2019): 69-97, 80.

43 Available online at http://www.un.org/apps/news/story.asp?NewsID=58017 (accessed 
10 September 2020).

44 UNAMI, supra note 26 at 8-30.
45 A. Krakow, ‘The International Law and Politics of Water Access: Experiences of 

Displacement, Statelessness, and Armed Conflict’, Water 340(12) (2020): 340, p. 19.
46 Capone, supra note 42 at 75.
47 United Nations Assistance Mission for Iraq (UNAMI), Report on the Protection of 

Civilians in the Context of the Ninewa Operations and the Retaking of Mosul City, 
17 Oct. 2016-10 July 2017.

48 Human Rights Watch, Flawed Justice Accountability for ISIS Crimes in Iraq  
(December 2017), p. 17.

49 P. Scharf, ‘How the War against ISIS Changed International Law’, Case Western Reserve 
Journal of International Law 48 (2016): 15-67, 49.
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of ISIS’s crimes against humanity.50 On 23 June 2017, a spokesperson for the 
UN High Commissioner for HR condemned the demolition of the Al-Nouri 
Mosque and its minarets, adding that IHL explicitly prohibited such acts. He 
added who targeted these sites were aware of their religious nature and must 
be convicted of war crimes.51 Hence, ISIS is responsible for the destruction of 
numerous Islamic buildings and works of art, which are of great importance to 
the Islamic society of Iraq.52

Under Article 16 of the Second Additional Protocol of 1977,53 ‘it is prohibited 
to commit any acts of hostility directed against historic monuments, works of 
art or places of worship which constitute the cultural or spiritual heritage of 
peoples and to use them in support of the military effort’. Also, in accordance 
with Article 8 (2)(b)(ix)54 ICC Statute ‘Intentionally directing attacks against 
buildings dedicated to religion, education, art, science or charitable purposes, 
historic monuments, hospitals and places where the sick and wounded are col-
lected, provided they are not military objectives’ is considered as war crimes. 
However, since the Iraqi Government is not a party to the Second Additional 
Protocol and the Statute of the International Criminal Court, such actions may 
be considered war crimes only in the context of Customary International Law.

2.1.2.3 Violation of the Rules of Diplomatic and Consular Law by ISIS
In addition to the mentioned violations, ISIS committed other acts that are 
prohibited under international law. On 10 June 2017, ISIS attacked the Turkish 
Consulate in Mosul and took 49 people as hostages, including the Turkish 
Consul General. The building was subsequently used by Al-Baghdadi as the 
headquarters of ISIS in Mosul.55 This conduct is contrary to provisions of the 
Vienna Convention on Consular Relations (VCCR)56 in relation to the immu-
nity of consulate persons and places against all actors, even private individuals.

50 Available online at http://www.uniraq.com/index.php?option=com_k2&view=item 
&id=6983:srsg-ján-kubiš-on-destruction-of-historic-mosquein-mosul-by-daesh-a-clear-s
ign-of-terrorists-defeat&Itemid=605&lang=en (accessed 6 September 2020).

51 Available online at http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews 
.aspx?NewsID=21796&LangID=E (accessed 26 July 2020).

52 D. van der Vyver, ‘The ISIS Crisis and the Development of IHL’, Emory International Law 
Review 30 (2016): 531-563, 536.

53 Protocol II Additional to the Geneva Conventions, supra note 37 at Article 16.
54 Rome Statute of the International Criminal Court, supra note 18 at Article 8(2)(b)(ix).
55 Available online at https://www.nytimes.com/2014/06/12/world/middleeast/militants-

seize-turkish-consulate-staff-in-mosul.html (accessed 12 July 2020).
56 Vienna Convention on Consular Relations, 1963, Registration No. 8638; available online 

at https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=III-6&chapter=3 
&lang=en&clang=_en (accessed 27 July 2020).
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2.2 Attribution or Non-Attribution of Internationally Wrongful Acts 
of ISIS to Iraq

There is an argument that the emergence of transnational terrorist networks has 
illuminated potential deficiencies in the legal system of international respon-
sibility of state, particularly with regard to attribution theory.57 Attribution, as 
a constituent element of international responsibility, involves the normative 
process of linking a particular wrongful conduct of an individual to an action 
or omission of the state.58 Regarding the attribution of non-state actors behav-
ior to the state, two tests have been cited in international jurisprudence: effec-
tive control and overall control. In the Military and Paramilitary Activities in 
and against Nicaragua case, the Internationl court of Justice (ICJ) had to assess 
whether the conduct of the contras was attributable to the United States. To 
this end it analysed the degree of control that United States exercised over 
these rebel groups operating on a territory of Nicaragua and introduced the 
‘effective control’ test.59 However, in the Tadić case the Appeals Chamber of 
the International Criminal Tri-bunal for the former Yugoslavia (ICTY) exam-
ined the factual relationship between the Bosnian Serb Army and the Army of 
the Federal Republic of Yugoslavia (FRY) and based its verdict on ‘overall con-
trol test’ and the assumption that varying degrees of sufficient control should 
be established in each case.60

Eventually, after the disagreement regarding the attribution test, in the 
case Concerning Armed Activities on the Republic of the Congo61 and the case 
Concerning Application of the Convention on the Prevention and Punishment 
of the Crime of Genocide,62 the ICJ was highly critical of the interpretation 
advocated by the majority in the Tadić case and resolved the dispute between 
two opposing approaches in favour of an ‘effective control’ test.

57 V. Proulx, ‘International Civil Individual Responsibility and the Security Council: Building 
the Foundations of a General Regime’, Michigan Journal of International Law 40(2) (2019): 
215-287, 220.

58 V. Lanovoy, ‘The Use of Force by Non-State Actors and the Limits of Attribution of 
Conduct’, European Journal of International Law 28(2) (2017): 563-585, 565.

59 ICJ, Case Concerning Military and Paramilitary Activities in and against Nicaragua 
(Nicaragua v. United States of America), Judgement of 27 June 1986, paras 109, 115.

60 ICTY, Prosecutor v. Duško Tadić, Appeals Chamber Judgement of 15 July 1999, Case No. 
IT-94-1-A, para. 117.

61 ICJ, Case Concerning Armed Activities on the Republic of the Congo (Democratic Republic  
of the Congo v. Uganda), Judgement of 19 December 2005.

62 ICJ, Case Concerning Application of the Convention on the Prevention and Punishment of 
the Crime of Genocide (Bosnia and Hercegovina v. Serbia and Montenegro), Judgement of 
26 February 2007.
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According to Article 10 of ARSIWA,63 entitled ‘Conduct of an insurrectional 
or other movement’, the conduct of the failed insurrectional movement is not 
attributed to the state in principle except for exceptional cases. Thus, to exam-
ine the attribution of ISIS’s acts to Iraq, the provisions of Article 10 should be 
considered in the forms of principle and exception.

2.2.1 The Principle: Non-Attribution of ISIS’s Acts to Iraq
Article 10 of ARSIWA contains significant points regarding the attribution of 
insurrectional movements’ acts to the State. First, the provisions of Article 10 
expressly concern the attribution of conduct of successful insurrectional move-
ments to the state, not failed insurgents. Then, principally the conduct of a suc-
cessful insurgent movement is attributed to the state, but the situation of the 
failed insurgents has not been explicitly assigned. Secondly, this Article does 
not refer to the legitimacy of the insurrectional movements.64 The legitimacy 
or illegitimacy of these movements is not effective in enforcing the provisions 
of Article 10, but their success or failure matters.65 This Article covers all insur-
rectional movements that operate through democratic or terrorist ways to gain 
power.66 However, if the host state, as total or partial failed state, is practically 
unable to bring the attacks of insurrectional movements, wrongdoings of the 
movement are not attributed to the state.

In explanation of Article 10, Paragraph 16 of its commentary67 explicitly 
states, ‘The topic of the international responsibility of unsuccessful insur-
rectional or other movements, however, falls outside the scope of the present 
articles, which are concerned only with the responsibility of states’. In other 
words, although international responsibility is not specific to states and other 
non-state actors with legal personality can also be responsible internationally, 
since the provisions of ARSIWA are based solely on the doctrine of sovereignty 
and equality of states, the issue of responsibility of unsuccessful insurrectional 

63 ARSIWA, supra note 1 at Article 10.
64 T. Eatwell, ‘State Responsibility of States for Violations of Human Rights commited in 

the State’s Territory by Armed Non-State Actors’, Geneva Academy, 13 Academy Breefing 
(2018), p. 31.

65 T. Eatwell, ‘State Responsibility, ‘Successful’ Insurrectional Movements and Governments 
of National Reconciliation’, ILA British Branch Spring Conference, Non-State Actors and 
International Obligations, 2016, p. 4.

66 D. Aspremont, ‘Rebellion and State Responsibility: Wrongdoing by Democratically Elected 
Insurgents’, International and Comparative Law Quarterly 58(2) (2009): 427-442, 438.

67 ARSIWA, supra note 1 at Article 8, para. 1.
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movements is outside the scope of ARSIWA.68 As the insurgents do not rep-
resent the state and operate outside its control and its activities are aimed at 
overthrowing the state, the state should not be held responsible for interna-
tional wrongdoings committed by failed insurgent groups in principle.69 Since 
it is illogical to hold a state responsible for the actions of actors who try to 
overthrow it, acts of ISIS, as a defeated insurgent group, are not attributed to 
Iraq and explicitly excluded from the scope of Article 10.70

Article 10 primarily intends to compensate for the damages opposed to 
other states by successful insurgent groups.71 Therefore, if the state suppresses 
the insurgency, it is possible that due to the dissolution of the insurgent group 
and the non-responsibility of the state, the damages will remain uncompen-
sated. In response to this issue, The International Law Commission (ILC) 
argues that72 ‘The insurgent movement may itself be held responsible for its 
conduct in accordance with international law, for example, for violations of 
IHL committed by its own forces’. In accordance with this commentary, as soon 
as insurgent groups have legal personality, they must enforce humanitarian 
law, and the state is not responsible for enforcing IHL obligations by them.73 
The reason for this argument is the effective or overall control of the insur-
gent group over the conduct of its members. Thus, insurgents who committed 
serious violations of IHL may be charged with commitment of war crimes or 
genocide.74 In the light of these arguments, ISIS may be responsible for the 
international crimes committed in the Iraqi national courts and in the interna-
tional courts. Even if the Iraqi national courts refuse to prosecute and punish 
ISIS members, this does not mean that they are exempt from criminal liabil-
ity before the international courts.75 As a result, under Article 10 of ARSIWA, 
Iraq is not responsible for the conduct of ISIS, and ISIS itself is internationally 

68 P. Danckwardt, Conceptualizing ISIS in International Legal Terms—Implications, Crises 
and Failure of Westphalian Notions of Authority, Thesis in International Faculty of Law, 
Stockholm University (Stockholm, 2016), p. 75.

69 P. Dumberry, ‘New State Responsibility for Internationally Wrongful Acts by an Insur- 
rectional Movement’, European Journal of International Law 17(3) (2006): 605-621.

70 Nasu, supra note 39 at 5.
71 A. Clapham, ‘Human Rights Obligations of Non-State Actors in Conflict Situations’, 

International Review of Red Cross 88(863) (2006): 491-523.
72 ARSIWA, supra note 1 at Commentary, Article 10, para. 4.
73 L. Dowsald-Beck, A. Chowdhury & J. Bhuiyan (eds.), Status of Rebels in Non-International 

Armed Conflict International Humanitarian Law (Delhi: Lexis Nexis: Butterworths, 
2009), p. 5.

74 Amnesty International, supra note 38 at 64.
75 N.C. Santarelli, ‘Non-State Actors: Human Rights Obligations and Responsibility under 

International Law’, Revista Electrónica De Estudios Internacionales 15 (2008): 1-10, 7.
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responsible for violations of IHL committed by its own forces, but this needs to 
be addressed on a case-by-case basis.76

2.2.2 Exception: Attribution of ISIS’s Acts to Iraq
The wrongful acts of the failed insurrectional movements cannot be attrib-
uted prima facie to state, but they can nevertheless provide the grounds for 
wrongful acts of state and its responsibility. In the United States Diplomatic and 
Consular Staff in Tehran case, ICJ observed that in order to prove the respon-
sibility of the Islamic Republic of Iran for private individuals behavior it is 
crucial to ‘determine how far, legally, the acts in question may be regarded as 
imputable to the Iranian State’.77 As well as, in the case Concerning Application 
of the Convention on the Prevention and Punishment of the Crime of Genocide 
it held that even if internal law denies the existence of a formal link between 
an individual and a State, that person can still be equated with de facto State 
organ if there is a relationship of ‘complete dependence’ on the State.78

As Roberto Ago noted, in the process of codification of the grounds of attri-
bution of conduct in the ARSIWA, ‘The study of international practice shows 
that the acts of private individuals are never taken into account in determining 
the international responsibility of the state unless they are accompanied by 
certain actions or omissions of organs of the state’.79 In other words, the state 
is exceptionally responsible for failed insurgent acts in the following cases:

1. failure to provide special protection under international law; or avoid-
ance of suppress insurgency to punish and prosecute insurgents 
(omission-based responsibility); and

2. concluding peace agreement with insurgents or granting them 
amnesty (action-based responsibility).

However, in these cases the state is responsible only for violation of its own 
primary obligation, which is separate from the actions or omissions of insur-
rectional movement.80 In the light of the principle of non-responsibility of the 
states for conducts of insurgents, a narrow interpretation of these exceptions 
should be represented so that the principle is not overshadowed.

76 Danckwardt, supra note 68 at 77.
77 ICJ, Case Concerning United States Diplomatic and Consular Staff in Teheran (United States 

of America v. Iran), Judgement of 24 May 1980, para. 56.
78 ICJ, supra note 62 at para. 392.
79 Ago, Fourth Report on State Responsibility, UN Doc. A/CN.4/264 and Add. 1 (1972).
80 Lanovoy, supra note 58 at 584.
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2.2.2.1 Omission-Based Responsibility of Iraq
The state is obliged to take adequate care to prevent insurgent misconduct and 
to pursue failed insurgents for committed crimes under the principle of due 
diligence.81 Due diligence is a reasonable effort by the state to predict a risk 
and take appropriate action when faced with it. However, few judicial prec-
edents have recognized international responsibility of the state for failure to 
comply with due diligence. This is partly because there is no specific criterion 
in international documents regarding the failure to take due diligence. Several 
criterions have been introduced in case law. The ICJ in the case Concerning 
Application of the Convention on the Prevention and Punishment of the Crime 
of Genocide held that the conduct of paramilitary groups was not attribut-
able to Serbia and Montenegro, since they did not constitute, whether de jure 
or de facto, organs of the Respondent. However, the Court held Serbia and 
Montenegro responsible for infringement of its obligation to prevent the geno-
cide, since it did nothing to prevent the atrocities committed by the Bosnian 
Serbs in Srebrnica. The American-Mexican Claims Commission in the Peretz 
case82 in 1868 considered the failure to increase the armed forces to suppress 
the insurgency as the criteria of negligence. In the Santa Clara case,83 the 
criterion for failure was the length of time during which the state had either 
to control the insurgency or declare victory of the insurgency. In the Home 
Missionary Society case,84 the criterion of negligence was regarded the amount 
of effort required to preserve and support the troubled areas. Although, the 
expected degree of diligence may vary in different areas of international law, 
and the scope of due diligence obligation under customary international law 
remains elusive, it is generally deducted that due diligence means ‘taking all 
means reasonably available to the state to prevent and suppress insurgent 
activities’.85 In most cases, in the light of the principle of non-responsibility 
of the state for the insurgents’ acts, the failure to comply with due diligence by 
states has not been proven. However, even if a state has fulfilled its obligations 
to exercise due diligence to prevent international law violations, it may still 

81 For more information, see: R. Mazzeschi ‘The Due Diligence and the Nature of 
the International Responsibility of States’, German Yearbook of International Law 
35 (1993): 9-51.

82 Mixed Commission US-Mexico, Prats Case (Salvador Prats v. United States of America), 
4 July 1868.

83 Supreme Court of the United States, Santa Clara Case (Santa Clara County v. Southern 
Pacific Railroad Company, 118 US 394, 1886.

84 American and British Claims Arbitration Tribunal, Home Missionary Society Case (United 
States v. Great Britain), 6 R.I.A.A. 42, 18 December 1920.

85 Lanovoy, supra note 58 at 565.
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be responsible to provide compensation to victims of wrongful acts of insur-
rectional movements for its failure to properly prosecute, punish and provide 
redress to the victims of those violations.86

To hold Iraq responsible for acts of ISIS, the negligence of Iraq towards acts 
of ISIS must be proven. Iraq is a member to many HR conventions and therefore 
it is obliged to fulfill its related obligations.87 For example, under Article 3 of the 
Convention for the Protection of All Persons from Enforced Disappearance,88 
Iraq is required to punish perpetrators of enforced disappearances including 
ISIS. Also according to Article 5 of the Convention, the enforced, widespread, 
and systematic disappearance of Iraqi citizens is a crime against humanity 
under international law, and under Article 6 accusations of committing, order-
ing or inciting such an act must be prosecuted by Iraq. Furthermore, Iraq, as 
a member of the four Geneva Conventions 1949,89 is also committed to prose-
cute and punish ISIS members for war crimes. However, actions of ISIS will not 
be directly attributed to Iraq, providing that the negligence of Iraq to suppress 
ISIS or to prosecute and punish its member is proved. In this case, it will be 
solely responsible for its failure to comply with due diligence. In this situation, 
its responsibility will be different from that of ISIS’s.

In addition, Iraq under Article 9 of the Convention for the Protection of 
Cultural Property in Armed Conflict90 undertakes to ensure the immunity 
of cultural property and religious monuments from any hostile conduct by 
ISIS. In this regard, there should be no negligence on the part of Iraq. Besides, 
according to Article 31(3), of the 1963 Vienna Convention,91 Iraq undertakes 
to take all necessary measures to ensure immunity of the Turkish Consulate 
against ISIS. Alongside these conventions, the UN Security Council also 
emphasizes the responsibility of Iraq to combat terrorism and to ensure that 

86 Eatwell, supra note 64 at 25.
87 Amnesty International, supra note 38 at 62.
88 International Convention for the Protection of All Persons from Enforced Disappearance, 

20 December 2006, Registration No. 48088, available online at https://treaties.un 
.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-16&chapter=4 (accessed 
10 September 2020).

89 Geneva Convention relative to the protection of civilian persons in time of war, 1949. 
Registration No. 973, available online at https://treaties.un.org/Pages/showDetails 
.aspx?objid=0800000280158b1a (accessed 10 September 2020).

90 1954 Convention for the Protection of Cultural Property in Armed Conflict, 1954, 
Registration No. 3511, available online at https://treaties.un.org/Pages/showDetails 
.aspx?objid=0800000280145bac (accessed 10 September 2020).

91 Vienna Convention on Consular Relations Vienna, 24 April 1963, Registration No. 8638, 
available online at https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_
no=III-6&chapter=3&lang=en&clang=_en (accessed 10 September 2020).

Downloaded from Brill.com05/19/2023 07:36:29PM
via free access

https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-16&chapter=4
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-16&chapter=4
https://treaties.un.org/Pages/showDetails.aspx?objid=0800000280158b1a
https://treaties.un.org/Pages/showDetails.aspx?objid=0800000280158b1a
https://treaties.un.org/Pages/showDetails.aspx?objid=0800000280145bac
https://treaties.un.org/Pages/showDetails.aspx?objid=0800000280145bac
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=III-6&chapter=3&lang=en&clang=_en
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=III-6&chapter=3&lang=en&clang=_en


16 Salimi Turkamani

Arab Law Quarterly 35 (2021) 1-24

counter-terrorism measures are complied with international standards.92 
Hence, Iraq is obliged to prosecute and punish ISIS members in line with its 
counter-terrorism commitments.

Iraq resisted ISIS attacks in various parts of Iraq, especially Mosul, but it was 
unable to suppress them because ISIS was more organized and armed than 
expected. Despite asking for help from the international community, Iraq had 
not been able to prevent ISIS from violating international laws included in the 
mentioned Conventions on its territory through the army and civilian forces. 
Also, the offer to prosecute and punish ISIS members in Iraq’s national courts 
and international courts for violations as soon as defeat of ISIS is an evidence 
of due diligence of Iraq in fulfilling its international obligations.

2.2.1.2 Action-Based Responsibility of Iraq
In some cases, to order reach the public interest the state concludes a peace 
agreement with the insurgents, or grants them a public amnesty.93 In such 
cases, the important issue is compensation of the incurred damages to third 
parties. The question here is whether the conclusion of a peace agreement 
between the state and the insurgents and granting them amnesty will lead to 
attribution of the insurgents’ actions to the state. In the international prac-
tice about granting amnesty to failed insurgents, a distinction has been made 
between two types of acts:
A. Actions in public nature such as political or military affairs; and
B. Actions in private nature such as theft and robbery.
If the amnesty only includes the forgiveness of acts committed in political 
or military nature, the state will not be responsible. However, it will be held 
responsible providing that amnesty covers acts with private purposes and 
effects, including crimes or civil damages. Because in such cases, the state seems 
to keep the insurgents out of the reach of the law and implicitly acknowledges 
their actions. Amnesty for international crimes and fundamental HR viola-
tions has no effect on international law.94 For example, Article 11 of the Peace 
Agreement concluded between Afghanistan and Hezb-e-Islami Afghanistan 

92 E.g., SC Res. 2331 (2016); SC Res. 2379 (2017); SC Res. 2368 (2017).
93 The peace agreement between the insurgents known as the March 23 Movement and the 

Democratic Government of the Congo in 2013, the peace agreement between the FARC 
rebels and the Central Government of Colombia in 2017, the peace agreement between 
the National Democratic Front insurgents and the Philippine Government in 2017, the 
peace agreement between the insurgents of the Islamic Party of Afghanistan and the 
Government of Afghanistan in 2016 are some of the peace agreements between the insur-
gents and the central government to restore peace in the countries concerned.

94 Eatwell, supra note 65 at 10.
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provides ‘The GoIRA (Government of Islamic Republic Afghanistan) pledges 
to release prisoners and captives of HIA (Hizb-iIslami-yi Afghanistan) that 
include the agreed list and who have not committed criminal crimes and there 
would be no personal claims by certain individuals against them’.95 In other 
words, the state did not grant amnesty to the insurgents who had commit-
ted international crimes, distinguishing between public and private acts. In 
addition, the creation of a coalition government based on concluding a peace 
agreement with the insurgents and forgiving their crimes is contrary to the 
international obligations of states.96

Concerning the possible responsibility of Iraq towards the acts of ISIS, the 
nature and scope of the granted amnesty should be considered as well. If the 
amnesty merely contains actions in public nature, it will not lead to respon-
sibility of Iraq. However, if the acts harmed to citizens, foreigners and third 
states, they will be attributable to Iraq. The Iraqi parliament passed its amnesty 
law on 25 August 2016 to encourage the spirit, and reform the society provided 
implementation of this law should not lead to immunity from prosecution 
of persons accused of committing international crimes. As a result, the law 
excludes 13 types of international crimes including crimes against the Iraqi 
military, terrorist crimes resulting in death or permanent disability of indi-
viduals and crimes resulting in destruction of government institutions.97 Since 
the acts of ISIS in Iraq were mainly associated with international crimes, those 
are not subject to the granted amnesty, and consequently, are not attributed 
to Iraq.

3 Responsibility or Non-Responsibility of Iraq for the Governmental 
Acts of ISIS

To consolidate their position as the applicant to form a new government, 
insurrectional movements apply state-like power and control over both terri-
tory and populations in certain areas.98 In other words, some of them achieve 

95 Kabul Agreement between the Government of Afghanistan and Hizb-iIslami-yi 
Afghanistan on 22 September 2016, available online at https://ucdpged.uu.se/peaceagree 
-ments/fulltext/Kabul%20Agreement%20between%20the%20Government%20of%20
Afghanistan%20and%20Hizb.pdf (accessed 27 July 2020).

96 Eatwell, supra note 65 at 7.
97 Amnesty International, supra note 38 at 53.
98 Proulx, supra note 57 at 233.
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de facto authority’ with statelike functions.99 The actions of the movements in 
the areas under their control are various and range from executive procedures 
to judicial proceedings. These actions are not per se wrongful, but if they are 
attributed to the state and the state does not adhere to their effects, it can lead 
to its responsibility.

3.1 Governmental Acts of ISIS in Iraq
During its predominant presence, ISIS applied its power in the areas under its 
control and tried to replace the nation-state with a caliphate by having some 
powers of a state including massive wealth, sophisticated training and orga-
nization, and access to destructive weaponry.100 It was able to build on the 
expertise of many Baathists in terms of organizing itself militarily and for gov-
erning areas under its control and claimed to unite the legislative, executive 
and judicial functions of Allah whilst claiming religious authority over areas 
under its control.101

3.1.1 Legislative Function
It seems that administration system of ISIS was very sophisticated in compari-
son with other military groups.102 ISIS applied its control through combination 
of ‘brutality and bureaucracy’, not only by terror but also government adminis-
tration, in some instances through using existing governmental institutions.103

Generally ISIS had a clear governmental structure. At the top, Al-Baghdadi 
was the undisputed leader and played an important role in the vast major-
ity of major affairs. Below him were two emirs appointed by him, overseeing 
Iraq and Syria.104 Beside them, ISIS’s leadership had nine councils: Leadership, 
Sharīʿah, Military, Legal, Security, Intelligence, Financial, Media, and Fighters 
Assistance Council.105 All decisions and rules of ISIS were made and issued by 
these councils separately.

99 A. Bellal, ‘Beyond the Pale? Engaging the Islamic State on International Humanitarian 
Law’, Yearbook of International Humanitarian Law 18 (2015): 123-152, 127.

100 P. Scharf, supra note 49 at 52.
101 M. Badar, ‘The Self-Declared Islamic State (Da‘esh) and Ius ad Bellum under Islamic 

International Law’, The Asian Yearbook of Human Rights and Humanitarian Law 1 (2017): 
9-34, 15.

102 A. al-Tamimi, ‘The Evolution in Islamic State Administration: The Documentary Evidence’, 
Perspectives on Terrorism 9(4) (2015): 117-129, 126.

103 Johnson, supra note 35 at 488.
104 M. Burton, The Challenges of ISIS and the Modern Nation-State, 2016, Union College 

Union, Digital Works Honors Theses, p. 52.
105 A. Dwards, ISIS and the Challenge of Islamist Extremism. Political Studies Association, 

(19 March 2015), available online at https://www.psa.ac.uk/insight-plus/isis-and 
-challenge-islamist-extremism (accessed 12 September 2020).
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To implement this governmental system, ISIS ruled over the territory under 
its control and enacted laws106 and issued variety of policies and rules to regu-
late affairs including economic activities in the territories under ISIS’s con-
trol.107 These rules were based on the laws of Allah and were to be mainly 
ratified by the legal (the Legislative) Council, which was responsible for evalu-
ating and complying with the movements’ stated policies. Beside this rules, in 
some cases provision were passed that violated international law. For example, 
Rape and sexual slavery were systematically enacted by ISIS to control gender 
norms and to demonstrate territorial control.108

3.1.2 Executive Function
ISIS established an Islamic administrative system based on Islamic law in 
public institutions.109 It also managed the daily affairs of citizens by enforc-
ing administrative orders including issuing new license plates, launching a 
television network, and issuing passports. ISIS also issued rules designed to 
expand the population, to socialize children with Islamic values, and to ensure 
the health and ideological conformity of the next generation.110 ISIS used sig-
nificant changes to the curricula of schools and higher education institutions 
in Mosul. The management of Mosul hospitals in accordance with Islamic 
law and gender segregation in the medical staff was another example of ISIS’s 
activities in Iraq. In Mosul, ISIS provided electricity to citizens through elec-
tricity generation as well. In Mosul, ISIS established two police forces includ-
ing the Hisba or religious police as well.111 However, due to specialization and 
extensiveness of the administrative services sector, ISIS was inefficient in 
its administrative function including providing police, educational, and 
health services.112

106 Europen Parliament, Directorate-General For External Policies Policy Department, The 
Financing of the ‘Islamic State’ in Iraq and Syria (ISIS), In-Depth Analysis, 2017, p. 7.

107 M. Revkin, ‘The legal foundations of the Islamic State, The Brookings Project on 
U.S. Relations with the Islamic World’, Analysis Paper 23 (2016): 18.

108 L. Davis, ‘Reimagining Justice for Gender-Based Crimes at the Margins: New Legal 
Strategies for Prosecuting ISIS Crimes Against Women New Legal Strategies for 
Prosecuting ISIS Crimes Against Women and LGBTIQ Persons’, William & Mary Journal 
of Women and the Law 24(3) (2018): 513-558, 532.

109 Khdir, supra note 24 at 106.
110 Revkin, supra note 107 at 18.
111 H. Edwards, ‘Does International Law Apply to the Islamic State? Towards a More 

Comprehensive Legal Response to International Terrorism’, Strategic Security Analysis 1 
(2017): 1-11, 3.

112 M. Alami, ISIS’s Governance Crisis (Part II): Social Services, 24 December 2014, available 
online at http://www.atlanticcouncil.org/blogs/menasource/isis-s-governance-crisis-
part-ii-social-services (accessed 30 July 2020).
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Oil revenues played a key role in financing ISIS in Iraq.113 With falling oil 
prices on world markets and the destruction of oil facilities in ISIS-controlled 
areas, ISIS in Iraq provided more than 50% of its revenue through taxes 
on social activities, education, agriculture, law enforcement and services. 
Throughout 2016, direct and indirect taxes and the confiscation of goods 
appear to have become important sources of ISIS revenue.114 However, with 
the gradual decline of ISIS’s influence and the reduction of taxpayers, its rev-
enue decreases from 50% in 2014 to below 20% in the last months of 2017.115 
In addition to oil revenues and taxes, ISIS used a ‘customs card’ to finance the 
transportation of goods and cargo inside Iraq. ISIS also established a bank in 
Mosul in 2015 to pay loans to Iraq citizens and revive the devalued ISIS Dinar. 
However, the economic and financial system of ISIS, which was presented 
in order to get rid of the Western economic system, collapsed. Because ISIS 
became inefficient in regulating the relationship between the existing sys-
tem and the desired system, and its financial system moved from taxation to 
extortion.116

3.1.3 Judicial Function
Alongside other factions, ISIS represented an alternative form of justice by 
setting up Islamic Courts.117 ISIS opted for the enforcement of Islamic law by 
judges in Sharīʿah Courts instead of codifying laws and constitutions like mod-
ern legal systems.118 It set up Islamic courts in areas under its rule and divided 
them into two groups. The first group provided general judgments based on 
Sharīʿah, and the second group received complaints about ISIS soldiers.119 
Also ISIS codified the few crimes that were specifically defined in the Qur’ān 
as Hadd and administered discretionary punishments known in Islamic 
legal terminology as ta’zīr for misconduct that was not expressly prohibited 
by Allah.120 Judges of both courts radically interpreted Islamic law and easily 

113 W. Oosterveld & W. Bloem, The Rise and Fall of ISIS: From Evitability to Inevitability (The 
Hague: The Hague Centre for Strategic Studies, 2017), p. 8.

114 Europen Parliament, supra note 106 at 10.
115 Available online at http://www.independent.co.uk/news/world/middle-east/isis-and 
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30 July 2020).

116 Mona Alami, ISIS’s Governance Crisis (Part I): Economic Governance, 19 December 2014, 
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sentenced non-believers and homosexuals to death. ISIS does not follow basic 
rule-of-law principles such as the prohibition of arbitrary detention and the 
independence of the judiciary.121 In general, ISIS performed state-like judicial 
function in Iraq, based on radical interpretation of Islamic laws.

3.2 Possibility of Attribution of ISIS Governmental Acts to Iraq
Although principally the state is not responsible for the acts of an unsuccessful 
insurrectional movement, in some cases it is possible to hold state responsible 
for the governmental functions of the failed movement. Under paragraph 2 
of the commentary of Article 10 of ARSIWA,122 ‘the acts of unsuccessful insur-
rectional movements are not attributable to the state, unless under some 
other article of chapter II, for example in the special circumstances envisaged 
by article 9’. Article 9 says: ‘conduct of a person or group of persons shall be 
considered an act of a state under international law if the person or group 
of persons is in fact exercising elements of the governmental authority in the 
absence or default of the official authorities and in circumstances such as to 
call for the exercise of those elements of authority’.123 Therefore, under cer-
tain conditions included in Article 9, governmental actions of the unsuccessful 
insurrectional movement can be attributed to the state. For this attribution, 
three conditions are required: first, the conduct must be related to the exercise 
of elements of governmental authority; second, the conduct must take place in 
the absence or default of official authorities; and third, the circumstances must 
be such as to call for the conduct. Thus, the governmental acts of ISIS in Iraq 
in legislative, executive, and judicial areas can be principally attributed to Iraq, 
subject to the three conditions. It is worth mentioning that there is no general 
rule in this regard and each conduct must be decided on a case-by-case basis.

3.2.1 Exercising Elements of the Governmental Authority
In relation to the first condition, the conduct must be governmental in nature, 
such as customs, taxes, police, and judicial affairs. In the Yeager case, the 
Iran-US tribunal held that conduct of the Revolutionary Guards is attributable 
to the Islamic Republic of Iran, because, if it were not actually authorized by 
the Government, ‘at least exercised elements of governmental authority in the 
absence of official authorities, in operations of which the new Government 

121 Edwards, supra note 111 at 3.
122 ARSIWA, supra note 1 at Commentary, Article 10, para. 2.
123 United Nations Legislative Series, Materials on the Responsibility of States for Interna- 
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must have had knowledge and to which it did not specifically object’.124 Then, 
non-governmental acts of the unsuccessful insurgent movement including 
purchase and sale of goods and services to meet personal needs by a member 
of the movement should not be attributed to the state. However, a distinction 
must be made between the two types of governmental acts: for the benefit 
of the nation and for the benefit of the movement. Acts of the first type such 
as registration of documents and property and police work can be attributed 
to the state. However, the second type of acts of movements including war 
expenses and loans to pay for their forces cannot be attributed to the state. 
The functions of ISIS in Iraq, especially in Mosul, were of both types. Some of 
them, such as the sale of oil for buying military weapons, are not inherently 
attributable to Iraq, but some administrative functions such as running hos-
pitals, schools and higher education institutions, and registering property and 
documents are attributed to Iraq.

3.2.2 Absence or Default of Government Officials
The second condition occurs when the government loses its authority in its 
territory for a significant period and is unable to perform its governmental 
functions. ICJ in Advisory Opinion on Legal Consequences for States of the 
Continued Presence of South Africa in Namibia held that physical control of a 
territory, and not sovereignty or legitimacy of title, is the basis of State liability 
for acts affecting other States.125 This situation includes both total collapse of 
the state structure and partial collapse of it in certain parts of the territory. 
When ISIS took over large parts of territory in 2014, Iraqi Government con-
trol reduced and proliferated.126 However, this collapse was partial and in the 
northern and northwestern parts of Iraq, in the provinces of Diyala and Anbar. 
In these parts, official authorities were unable to perform their functions for a 
while, and ISIS was performing governmental function instead.127

3.2.3 Call for the Exercise of the Elements of Authority
Concerning the third condition, the situation must be such that it calls for the 
intervention of insurgents to perform governmental functions. ‘Calls For’ means 
a governmental action needs to be taken even though it is not necessarily the 

124 Kenneth P. Yeager v. The Islamic Republic of Iran, Iran-US CTR 17 (1987), p. 104, para. 43.
125 ICJ Reports, Advisory Opinion, Legal Consequences for States of the Continued Presence of 

South Africa in Namibia (South West Africa) (1971), p. 16, para. 118.
126 E. Gaston & A. Horváth, ‘Iraq after ISIL, Sub-State Actors, Local Forces, and the Micro- 

Politics of Control’, Global Public Policy (2018): 8.
127 Geneva International Centre for Justice, supra note 2 at 29.
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required action. Provisions of health, educational and economic services are 
some of those services that should be provided to the citizens without inter-
ruption. The situation of Mosul and Fallujah, as densely populated cities, had 
required provision of urban services by ISIS forces during the period of their 
control over those cities although in most cases the provision of these services 
by ISIS has not been of the required quality.

Thus, the governmental acts of ISIS in Iraq in legislative, executive, and judi-
cial areas can be principally attributed to Iraq, subject to the three mentioned 
conditions. It is worth mentioning that there is no general rule in this regard 
and each conduct must be decided on a case-by-case basis.

4 Conclusion

In order to form a new government, ISIS insurgent movement officially 
announced its emergence in Iraq in 2014 and carried out large-scale mili-
tary operations against the Iraqi Government. This movement was officially 
defeated in 2017 by declaration of Iraqi Prime Minister. During the three-and-
one-half years in Iraq, ISIS committed numerous acts in areas under its control 
that violated most of International Rules. The attribution or non-attribution 
of these conducts to Iraq can certainly lead to the responsibility or non-
responsibility of Iraq internationally.

Since ISIS was trying to overthrow the Iraqi Government and create a new 
government, Under Article 10 of ARSIWA, wrongful conducts of this failed 
insurrectional movement cannot be attributed to Iraq in principle and ISIS 
itself must be held responsible for its wrongful acts. However, Iraq will be held 
responsible, in exceptional cases for ISIS’s violations of International Law. In 
the first case, Iraq will be held responsible for suppressing, prosecuting, and 
punishing the insurgents. The evidence and official reports indicate that Iraq 
has been trying to suppress ISIS since the official announcement of the emer-
gence in Iraq because it has not been able to do it by December 2017. The pro-
posals to prosecute and punish ISIS leaders and members in Iraqi national 
courts and in international courts by high-ranking officials of Iraq represent 
that the state has failed to surpass ISIS. In addition, Iraq could be held respon-
sible providing that a peace agreement was concluded between Iraq and ISIS 
and a public amnesty was granted to its members. However, avoidance of hold-
ing peace talks with ISIS, on the one hand, and failure to grant amnesty to ISIS 
members for committing international crimes, on the other hand, indicates 
ISIS’s wrongful acts are not attributed to Iraq.
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Concerning the governmental conducts of ISIS, which have taken place in 
the absence or default of official authority mainly in legislative, executive, and 
judicial areas, it should be noted that the conducts could be attributed to Iraq 
under certain conditions included in commentary of Article 9 of ARSIWA.128 
However, other governmental acts of ISIS that are typically applied in the 
interests of ISIS, such as the sale of oil to finance war are not attributable to the 
state. Then, there is no general rule regarding attribution or non-attribution of 
governmental conducts of ISIS to Iraq, and it should be decided on a case-by-
case basis, depending on the nature of the conduct.

128 ARSIWA, supra note 1 at Article 10.
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