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Abstract

Religion raises many legal questions in confessional systems where a minor child is 
usually assigned the parents’ religion ex officio. In Iraq, as in many Middle Eastern 
countries, the conversion to Islam of one of the parents results in the conversion of 
their minor children. For decades, the Iraqi Court of Cassation has granted children 
the right to choose their religion upon reaching majority. From the early 21st century, 
the case law of the Court of Cassation has evolved towards denying children this right 
of option (iḫtiyār). The child is therefore deprived of his/her right to choose and must 
remain Muslim. In this article, the author criticizes this reversal of jurisprudence 
and deplores its dire consequences on social peace. After analyzing the teachings of 
Islamic law and the texts of positive Iraqi law, he concludes that the new trend of the 
Court of Cassation is ill-founded and flawed.
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1 Introduction

Freedom of religion is guaranteed by many international human rights 
instruments, including Article 18 of the Universal Declaration of Human 
Rights, Article 18 of the International Covenant on Civil and Political Rights, 
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and the Declaration on the Elimination of All Forms of Intolerance and of 
Discrimination Based on Religion or Belief. Yet worldwide the legal systems 
of some countries, such as Iraq, have in fact relapsed in their treatment 
of minorities.

In this article, the author will focus on a current issue that Iraqi minori-
ties consider a violation of their religious freedoms, namely the way in which 
modern Iraqi law deals with the religious status of minor children when one 
of their parents converts to Islam. Can such minors remain non-Muslim if 
they choose to do so despite the conversion of one of their parents? In order 
to answer this question, after the Introduction, we will present four main 
overlapping themes regarding this issue. Section 2 discusses how premodern 
Islamic law tackled the question whether to assign a minor’s religion according 
to that of their parents or to their own volition.1 The second theme in Section 3 
addresses how modern Iraqi legislation has viewed the religious rights of a 
child whose parent converts to Islam while they are still a minor. Section 4 
explores the socio-religious problems that can occur due to legal uncertainty 
and the violation of a minor’s religious freedom to choose. Section 5 will offer 
suggestions for necessary reform that would help Iraq improve its treatment of 
religious minorities.

Needless to say, the religious freedom of the majority of Iraqis is compro-
mised due to the restrictions imposed on Muslims converting from Islam to 
any other religion. This issue is beyond the scope of this article, albeit warrant-
ing a separate study. We will focus here, however, on the issue of the religious 
freedom of non-Muslim minorities.

The issue of religious minorities in Iraq is of paramount importance due 
to the extreme diversity of Iraqi society. According to the US 2019 Report on 
International Religious Freedom in Iraq, the most recent 2010 government sta-
tistics suggest that, while 97% of the population is Muslim, there are many 
non-Muslim minorities throughout the country. Despite the decline of the 
Christian population since 2003, there remain about 250 000 Christians, com-
pared to between 800 000 and 1.4 million prior to 2003. Approximately 67% 
of Christians are Chaldean Catholics and nearly 20% are Assyrian Christians, 
while the remainder belong to several smaller Christian churches, including 

1 There is disagreement among historians over the periodization of when modernity arrived in 
the Middle East, but the majority of scholars place it in the first few decades of the 19th cen-
tury. This modernity represented the maturation of the encounter between Arab states and 
colonial powers. In the case of Egypt, the rule of Mehmed Ali is often considered the period 
during which modernity started in Arab states. For more on modernity in the Arab region, 
see Fahmy Khaled, All the Pasha’s Men: Mehmed Ali, His Army and the Making of Modern 
Egypt (Cairo: The American University in Cairo Press, 2010).
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Syriac Orthodox, Syriac Catholics, Armenian Catholics, Armenian Apostolic, 
and Protestants of different denominations. In addition to Christian minori-
ties, there are sizable populations of Yazidis (estimated between 400 000 and 
500 000 citizens), Sabian—Mandaeans (ca. 10 000), Shabak (between 350 000 
and 400 000) and Bahais (ca. 2000).2

For the purposes of this study, the term ‘religious minorities’ will refer to 
groups which profess and practice a religion which differs from Islam, the reli-
gion of the majority of the population. The Appendix to Regulation No. 32-1981 
on the regulation of religious communities reveals the presence of 17 non-
Muslim religious groups, which are officially recognized on Iraqi territory, 
namely: Chaldeans, Assyrians, Old Assyrian, Syriac Orthodox, Syriac Catholic, 
Armenian Orthodox, Armenian Catholic, Greek Orthodox, Greek Catholic, 
Latin, National Evangelical Protestant, Assyrian Protestant, Adventist, Coptic 
Orthodox, Yezidi, Sabian, and Jews.3 These communities could be grouped 
within four minority religions: Christian (14 rites), Yazidi, Sabian—Mandaean 
and Jewish. All of these communities are part of the Iraqi multi-confessional 
system. Members of these communities sometimes change their commu-
nity affiliation or more broadly their religion. When this change comes from 
an adult, a parent, it will necessarily have an impact on the religion of their 
minor children.

Iraq had a more progressive approach to the impact of the change of reli-
gion among parents on their minor children, only to be replaced by more 
discriminatory case law that emerged in the 21st century. The new case law, 
which gives the children of a parent who has converted to Islam no right to 
stay in their previous religion upon reaching the age of majority, has been a 
source of concern among Iraqi religious minorities who consider the law to 
exercise a double standard, as will be explained below. This reality of Iraqi reli-
gious minorities represents a violation of many conventions that Iraq signed 
and ratified, including, for instance, the International Covenant on Civil and 
Political Rights, signed in 1969 and ratified in 1971, the International Covenant 
on Economic, Social, and Cultural Rights, signed in 1969 and ratified in 1971.4

Despite being a signatory to all these conventions, Iraq had a reservation 
on Article 14, paragraph 1, of the Convention on the Rights of the Child (CRC), 

2 Office of International Religious Freedom (US Department of State), 2019 Report on Interna-
tional Religious Freedom: Iraq, available online at https://www.state.gov/reports/2019-report 
-on-international-religious-freedom/iraq/ (accessed 7 June 2021).

3 Appendix Regulation No. 32 of 1981: Religious Sects Welfare, ‘The Religious Sects Officially 
Recognized in Iraq’, Official Gazette, No. 2867 of 18 January 1982, p. 46.

4 Ratification Status for Iraq, available online at https://tbinternet.ohchr.org/_layouts/15/
TreatyBodyExternal/Treaty.aspx?CountryID=82&Lang=EN (accessed 7 June 2021).

Downloaded from Brill.com05/19/2023 07:36:32PM
via free access

https://www.state.gov/reports/2019-report-on-international-religious-freedom/iraq/
https://www.state.gov/reports/2019-report-on-international-religious-freedom/iraq/
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?CountryID=82&Lang=EN
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?CountryID=82&Lang=EN


4 Al-Dabbagh

Arab Law Quarterly 35 (2021) 1-25

which states that: ‘State Parties shall respect the right of the child to freedom 
of thought, conscience and religion’. The explanatory Memorandum of the 
ratification law justifies this reservation since ‘allowing a child to change his 
religion goes against the provisions of Islamic law’.5 This reservation is indica-
tive of the conundrum that the post-US invasion Iraq finds itself. Iraq’s 2005 
Constitution stipulates in Article 2 that:

First, Islam is the official religion of the State and is a foundation source 
of legislation:

A. No law may be enacted that contradicts the established provi-
sions of Islam.

B. No law may be enacted that contradicts the principles of 
democracy.

C. No law may be enacted that contradicts the rights and basic free-
doms stipulated in this Constitution.

Second, this Constitution guarantees the Islamic identity of the majority 
of the Iraqi people and guarantees the full religious rights to freedom of 
religious belief and practice of all individuals such as Christians, Yazidis, 
and Mandaean—Sabians.

Iraq’s 2005 Constitution seeks to combine two sources of legal thinking: Islamic 
law and democratic principles.6 Islamic law is not inherently or quintessen-
tially incompatible with democracy, assuming that, like other legal systems, it 
can change. This requires creative hermeneutic engagements with the legacy 
of premodern Islamic law. Re-interpretation is not a luxury. It is a necessity 
if we were to remove the tension in Iraq’s Constitution brought about by the 
push and pull between different political actors and the volatility of the Iraqi 
political landscape since the US occupation in 2003.

On the question of Religion—State relations and their implications for the 
implementation of human rights, the famous case Refah Partisi [The Welfare 
Party] and Others v. Turkey suggests that the introduction of a regime based on 
Sharīʿah is incompatible with the principle of non-discrimination and under-
mines freedom of religion or belief to the detriment of minorities.7 However, it 

5 Article 1 of Law 3 of 1994 ratifying the Convention on the Rights of the Child, Official Gazette, 
No. 3500 of 7 March 1994, p. 94.

6 For more on the interplay between Iraq’s Constitution and Family law, see Harith al-Dabbagh, 
‘Droit de la famille et nouvelle Constitution irakienne’, Revue de la recherche juridique Droit 
prospectif 32(3) (2007): 1507-1542.

7 ECtHR, Refah Partisi (The Welfare Party) and others v. Turkey, Application No. 41340/98, 2003, 
paras 80-82. On this case, see: Kevin Boyle, ‘Human Rights, Religion and Democracy: The 
Refah Party Case’, Essex Human Rights Review 1 (2004): 1-16, at 4.
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is our contention—nay conviction—that premodern Islamic law has enough 
mechanisms within its rich history that can help jurists to solve most issues of 
tensions with religious freedom. Such mechanisms include re-interpretation 
of foundational texts as well as talfīq, that is, the picking and choosing of legal 
opinions that are more suitable for modern discourses from the vast legacy 
of Islamic law. Talfīq as an avenue of legal reform is generally less controver-
sial than outright re-interpretation of the foundational texts of the Qurʾān and 
Ḥadīth. In fact, talfīq has been the pre-eminent method of legal reform in Iraq 
and across the Arab world.8

Some recent developments have placed the tension among religious groups 
in Iraq on display. In 2015, a new bill relating to civil status (Unified National 
Identity Card) was introduced in Iraq’s Parliament.9 The controversial aspect 
of the law is that it would force a non-Muslim minor, defined as someone 
below the age of 18 according to Iraqi law,10 to become Muslim as soon as one 
of their parents converts to Islam, and allowing the minor no right to change 
their religion upon reaching majority.11 The law has drawn the ire of Christian 
minorities in Iraq. Louis Raphael Sako, the Cardinal Patriarch of the Chaldean 
Catholic Church, said that the new law is discriminatory, calling for a constitu-
tional amendment to treat all Iraqi citizens equally. He explained that the new 
amendments to the Civil Status Law bring Iraq back to the 7th century, add-
ing that if the law goes into effect: ‘We will make our voices heard at a global 
level and we will bring the Lower House before the international tribunal’.12 
Similarly, the Hammurabi Human Rights Organization declared its opposi-
tion to the law, pointing out that Article 26 of the Unified National Card Law 
represents a flagrant violation of the rights of non-Muslim Iraqis. The orga-
nization enumerated many areas where the law violates Iraq’s Constitution, 
including Article 14, which considers Iraqis to be equal before the law without 

8 On pragmatic eclecticism and different approaches to reform, see: Ibrahim Ahmed Fekry, 
Pragmatism in Islamic Law: A Social and Intellectual History (Syracuse, NY: Syracuse Uni-
versity Press, 2015), p. 167 et seq.

9 Law 3 of 2016 concerning the National Identity Card, Official Gazette, No. 4396 of 
1 February 2016, p. 5.

10  Article 106, Iraqi Civil Code 40/1951.
11  Article 26(2) of the Law states: ‘If one of the parents converts to Islam, minor children 

shall follow the Muslim parent’.
12  Louis Raphael Sako, ‘Patriarch of Baghdad: Invokes International Court against Law on 

Islamization of Children’, Asia News, 9 November 2015, available online at http://www 
.asianews.it/news-en/Patriarch-of-Baghdad:-Invokes-International-Court-against-law-on
-Islamization-of-children-35814.html (accessed 7 June 2021).
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discrimination based on gender, race, ethnicity, origin, colour, religion, creed, 
belief or opinion.13

At this point it should be mentioned that religious affiliation is not merely 
a private matter in Iraq. Rather, it produces many legal effects with respect to 
Family Law. There is no unified body of law regulating family relationships that 
applies to all Iraqi citizens. Article 2(1) of the Iraqi Personal Status Code 1959 
stipulates that the Code does not apply to Iraqis who are specifically exempted 
by a special law, mainly the 17 non-Muslim communities mentioned above. In 
other words, Iraqi Family Law is divided on a confessional and sectarian basis 
such that each religious community has its own sets of rules and customs that 
are applicable in the field of personal status. This statutory pluralism reflects 
the well-known tradition of the personality of the laws, an essential and old 
part of the Iraqi legal system.14 A person’s religious affiliation, therefore, has a 
consequential impact on their future legal transactions and legal subjectivity.

Unfortunately, thus far, recent Iraqi case law has not chosen premodern 
approaches to apostasy that are consistent with the Iraqi Constitution and the 
legitimate aspirations of Iraqi minorities. In fact, former Court of Cassation 
case law had allowed minors whose parent had converted to Islam to make 
their own choice once they reach the age of majority as we shall see below, 
but this approach was replaced in the early 21st century by a discriminatory 
approach that gives children no choice over their religious affiliation. This evo-
lution in Iraq’s Court of Cassation rulings to a less egalitarian approach sug-
gests that the current application of Islamic principles is inconsistent with 
religious freedom.

2 Premodern Islamic Jurisprudence: The Forced Conversion  
of Minors and Apostasy

In Islamic law, ‘apostasy’ (ridda) is a term that captures a wide range of viola-
tions or perceived violations of Islamic orthodoxy. It may refer to words and 

13  Hammurabi Human Rights Organization, ‘Regarding Article No. 26 of the Unified National 
Card Law and the Violation of the Rights of Non-Muslim Iraqi Components’, n.d., avail-
able online at https://www.hhro.org/news-and-activities/regarding-article-no-26-of-the 
-unified-national-card-law-and-the-violation-of-the-rights-of (accessed 7 June 2021).

14  For further details on the origins and evolution of this notion, see: Harith Al-Dabbagh, 
‘Principe de la personnalité des lois et droit de la famille en Iraq: Approche comparative des 
droits iraquien et égyptien’, Arab Law Quarterly 22 (2008): 3-34.
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actions uttered with the intention of leaving Islam.15 Sometimes, a person’s 
actions or words are not intended to leave Islam, but they offer a challenge to 
orthodoxy in such a way as to expose them to accusations of apostasy.16 One 
famous example is the case of Nasr Hamid Abu Zayd, an Egyptian University 
Professor of literature in Cairo who was divorced from his wife against his will 
because he was considered an apostate. Despite his unorthodox views on the 
Qur’ān, he considered himself not only a Muslim but also a practicing one.17 
We will concern ourselves here with the former type of apostasy since the cases 
we are about to discuss in modern Iraq relate to non-Muslim minors who face 
a situation in which one parent converts to Islam, while the child, after the age 
of majority, wishes to retain their ancestral religious affiliation. If such minors 
decide to retain their ancestral religious affiliation upon reaching majority, 
despite having a parent who chose to become Muslim while the child was still 
a minor, then we must ask: Are they considered apostates?

In premodern Islamic law, while conversion to Islam was incentivized, con-
version away from Islam, known as apostasy (ridda), was considered a crime 
punishable by death in the Mālikī, Shāfiʿī and Ḥanbalī schools for both men 
and women, while the death penalty was restricted to men in the Ḥanafī and 
Jaʿfarī schools. In premodern Islamic juristic discourse, a person who was 
deemed an apostate was given 3 days to repent to avoid the death penalty. In 
reality, this sentence must have been rarely applied in premodern times since 
we have very few instances of people being killed for apostasy. This historical 
reality can be partly attributed to the fact that violators were given the chance 
to repent to avoid the sentence, and one would expect many to prefer this 
option, and partly because most premodern states rarely considered this issue 
a priority.18

15  Olaf Köndgen, The Codification of Islamic Criminal Law in the Sudan: Penal Codes and 
Supreme Court Case Law under Numayrī and Al-Bashīr (Leiden: Brill, 2017), pp. 296-300.

16  For a discussion of apostasy in modern Egypt, see Berger S. Maurits, ‘Apostasy and Public 
Policy in Contemporary Egypt: An Evaluation of Recent Cases from Egypt’s Highest 
Courts’, Human Rights Quarterly 25 (2003): 720-740.

17  Nasr Hamid Abu-Zayd, ‘The Dilemma of the Literary Approach to the Qur’an’, Alif: Journal 
of Comparative Poetics 23 (2003): 8-47; Adde: Kilian Bälz, ‘Submitting Faith to Judicial 
Scrutiny through the Family Trial: The “Abu Zayd Case” ’, Die Welt des Islams 37 (1997): 
135-155.

18  Taha Jabir al-Alwani, Apostasy in Islam: A Historical and Scriptural Analysis (London: 
International Institute of Islamic Thought, 2012), pp. 7-24; Mohammed Hashim Kamali, 
Crime and Punishment in Islamic Law: A Fresh Interpretation (New York, NY: Oxford 
University Press, 2019), p. 141 et seq; Muhammad B. al-Hassan Alamili, Wasail aŝ-Ŝiʿa 
wa-Mustadrakahā, Vol. 21 (Qom: Muʾṣassasat al-Nashr al-Islami, 2011), p. 731.
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During the colonial period, the premodern criminal laws of most modern 
Muslim states were replaced by European laws. Thus, in modern Iraq, such as 
in most Middle Eastern states, no criminal penalty exists for apostasy in Iraq’s 
Penal Code No. 111 of 1969. Leaving Islam is not considered a criminal offense, 
and in the absence of such a law the State cannot prosecute individuals on 
the grounds that they abandoned Islam.19 There are, however, other non-
criminal legal ramifications that have a disproportionate negative impact on 
religious minorities. Being considered an apostate creates a form of civil death 
for those considered apostates by the State. According to Article 17 of Iraq’s 
Personal Status Code of 1959, a Muslim man can marry a non-Muslim woman 
who believes in a revealed religion (monotheistic), but a Muslim woman is not 
allowed to marry a non-Muslim man. Being considered an apostate also has an 
impact on inheritance rights based on Islamic law, which is one of the sources 
of Iraqi law. Thus, for a Muslim man, conversion from Islam to another religion 
could lead to separation from his wife who remained Muslim and the depriva-
tion of his inheritance since the disparity of worship is an inheritance impedi-
ment according to Sharīʿah.20 Similarly, the conversion to Islam of a Christian 
woman entails separation from her Christian husband.

Before we discuss the premodern doctrine on the apostasy of minors, a 
word about what constitutes childhood in premodern Islamic law is in order. 
Premodern Muslim schools of jurisprudence agreed that majority is deter-
mined by reaching puberty (bulūgh), that is, the appearance of specific physi-
cal changes such as having wet dreams and being able to cause pregnancy for 
boys, and menstruation or pregnancy for girls. The schools, however, disagreed 
over when majority is attained in the absence of physical signs. Some jurists 
considered the presumptive age of majority to be about 15 years while others 
held this to be 18 years; however, other possibilities between these two ages 
also existed.21

19  Haider Ala Hamoudi, ‘Religious Minorities and Shariʾa in Iraqi Courts’, Boston University 
International Law Journal 31 (2013): 387-411, at 403.

20  No ruling exists on this case because Iraqi law does not allow for the registration of a 
change of religion concerning a Muslim. A de facto change, not attested by official 
documents or a court decision, has no legal effect. According to the Court of Cassation, 
apostasy has to be supported by a court decision. It is not enough for the Muslim wife 
to produce a certificate from the defendant’s former church to the effect that the lat-
ter continued to practice his religious rites in church. Cass. 25 Nov. 2008, Case No. 1741/
perso/2008, available online at https://www.hjc.iq/qview.948/ (accessed 7 June 2021).

21  Ibrahim Ahmed Fekry, Child Custody in Islamic Law: The Best Interests of the Child 
in Theory and Practice (Cambridge: Cambridge University Press, 2018), p. 66 et seq; 
Astarūshinī Muḥammad b. Maḥmūd b. al-Ḥusayn, Aḥkām al-Ṣiġār (Beirut: Dār al-Kutub 
al-ʿIlmiyya, 1997), p. 17; Giladi Avner, ‘Ṣaġīr’, in Peri Bearman et al. (eds.), Encyclopaedia of 
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There was no dispute among jurists during the premodern period about the 
religious choices of children who had reached puberty. They have full capacity 
and, therefore, whatever their preference, their choice carries all applicable 
legal consequences. Thus, a 14- or 15-year-old child, if assumed to have reached 
puberty, faces the full consequences of conversion. If their choice is to convert 
to Islam, they are encouraged to do so. If they choose to leave Islam, then they 
are threatened and potentially risk death if they refuse to repent. Premodern 
Muslim jurists agreed that the apostasy of prepubescent children below the 
age of discernment (estimated at 7 years) carries no legal import. They were 
not responsible for their actions or words and therefore their conversion to or 
from Islam was meaningless.22

Jurists, however, disagreed over the religious choices of a child at the age of 
discernment (tamyīz), that is, between the age of 7 years and puberty. In other 
words, it is the age between full legal agency and the absence thereof. According 
to the majority of jurists, including Ḥanafīs, Mālikīs and Jaʿfarī Imāms, the reli-
gious choices of a minor within the age of discernment are valid. Thus, if they 
convert to Islam or apostatize, their decision carries most of its consequences 
except for the standard death sentence for apostasy. In the case of apostasy, the 
child loses their inheritance rights and is imprisoned and beaten to return to 
Islam.23 If they convert to Islam, their conversion is treated as valid.

A minority view attributed to Al-Shāfiʿī and the Ḥanafī Abū Yūsuf is that 
the conversion of a ‘discerning child’ (ṣabī mumayyiz) whether to turn towards 
Islam or away from it is not valid until they have reached puberty. Therefore, 
if a child voluntarily converts to Islam then claims that they did not under-
stand their decision, they are permitted to retract their conversion since their 
religious choices carry no legal import according to this position, which was 
also attributed to Aḥmad Ibn Ḥanbal. Despite the existence of this report, the 
majority position in the Ḥanbalī school is to accept their voluntary conversion 
to Islam but not allow them to retract it.24

The majority of premodern jurists upheld the first position, according to 
which once a prepubescent child, who had converted from Islam, reaches 
puberty he or she is given 3 days to repent. Failing that, they are put to death 

Islam, 2nd edn. (Leiden: Brill, 2013); Shams al-Dīn al-Sarkhasī, Al-Mabsūṭ, Vol. 5 (Beirut: 
Dār al-Maʿrifa, 1993), p. 208 et seq.

22  Abdul Karim Zaydan, Aḥkām aḏ-Ḏimmī wa l-Musta ʾmanīn fī Dār al-Islām (Baghdad: 
Muʾṣassasat al-Risāla, 1982), pp. 550-554.

23  Al-Sāmara ʾī Abd al-Rāziq, Aḥkām al-Murtadd fī l-Ŝarīʿa l-Islāmiyya: Dirāsa Muqārana 
(Riyadh: Dār al-ʿUlūm, 1983), p. 46 et seq.

24  Al-Maqdisī Muwaffaq al-Dīn Ibn Qudāma, Al-Muġnī, Vol. 12 (Riyadh: Dār ʿAlām al-Kutub, 
1997), pp. 278-283; Abd al-Rāziq, supra note 23, at 43-49.
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for, by reaching puberty, they have full legal agency to be responsible for their 
decisions. Since puberty in Islamic law was tied to specific physical changes 
in a child, they often appeared before the age of 18 years, which is the age of 
majority according to Article 106 of the Iraqi Civil Code. One case that high-
lights the plight of Iraqi minorities dates from 1984. A 15-year-old girl wanted 
to convert to Islam and asked the Court of Personal Status to issue a certificate 
attesting to her conversion. The court refused on the grounds that she had not 
reached the age of majority and therefore did not have the discernment to 
assess her own interests. The Court of Cassation rejected the reasoning of the 
lower court, arguing that the child was older than 15 years and therefore pubes-
cent according to Islamic law. She therefore had the right to convert to Islam.25

So far, we have discussed the voluntary religious choices of minors. What 
about the religious choices of their parents and how can they affect them?

According to the majority position of the four Sunni schools and the Jaʿfarī 
Shīʿīs, children whose parent converted to Islam while they were minors are 
considered Muslim because their religious identity follows the ‘better religion’, 
according to dominant premodern jurisprudence, if the parents belong to dif-
ferent religions.26 If one parent converts to Islam, all minors are considered 
Muslim by dependency (de jure religion). The minors have no choice. In fact, if 
they decide otherwise they are forced into Islam, and, once they reach puberty, 
they are given no choices to turn away from their faith, according to most pre-
modern jurists. It is important to remind the reader here that this applies only 
to conversion of the parents of minors. If the conversion of a parent takes place 
after children had already reached puberty, such conversion does not affect 
them except with respect to inheritance, which is not our concern here.

There are minority positions that are less dire for children who do not wish 
to be Muslim due to the conversion of their parents. In the Ḥanafī school, a 
report attributed to Sufyān al-Thawrī, an early authority of the Ḥanafī school 
which has a long history in Iraq, suggests that the child should be given the 
choice between the religion of the father and that of the mother upon reach-
ing majority. This view was based on a certain understanding of the Prophet’s 
legacy (Sunnah).

According to Ibn Qudāma, this view was likely based on a prophetic tradi-
tion in which the Prophet gave a child the choice between two parents where 
the father had converted to Islam while his mother refused to convert. Ibn 

25  Cass. 4 June 1984, Case No. 2971/perso/83-84, Maǧmu’at al-Aḥkām al-ʿAdliyya 1-4 (1984): 
107-108.

26  Al-Allama al-Hilli, Taḏkirat al-Fuqahāʾ, Vol. 2 (Qom: Muʾṣassasat ʾāl al-Bayt, 1993), 
pp. 724-726.
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Qudāma does not agree with this view and rightly points out that the pro-
phetic tradition was not related to the child’s choice of religion but rather the 
preference for a custodian. Be that as it may, Ibn Qudāma reiterates the domi-
nant position that the child follows the better religion of the two parents.27

The same minority position appears in some Mālikī texts. In his commen-
tary on Khalīl’s legal compendium, Muhammad ʿUlaysh says that the major-
ity of jurists such as Saḥnūn considered minors whose father converted to 
Islam to be Muslim, adding that, according to ʿIyāḍ, other jurists believed that 
the father’s conversion had no impact on the religion of his minor children. 
Another view made a distinction between minors at the age of discernment 
and those younger than the age of discernment. According to Al-Lakhmī, dis-
cerning children do not follow the converting father, whereas non-discerning 
children do. In other words, discerning children were treated as if they were 
adults in that they had a choice.28

Another report attributed to Mālik suggests that prepubescent, discerning 
children of about 13 years are not forced to be Muslim if the father converts to 
Islam. According to Mālik, if the father dies, his estate is kept until the child 
reaches puberty. Then the child is given his or her inheritance only if they con-
vert to Islam. Otherwise, they are denied the inheritance. What is significant 
about this report is that Mālik does not prescribe the death penalty for apos-
tasy, treating the 13-year-old prepubescent child in the same way as an adult.29

Although the majority of jurists grant minors the better religion of the two 
parents as already explained above, some Mālikī jurists argued that if a non-
Muslim mother converts to Islam, her minor children do not follow her new 
religious status. Other Mālikī jurists took a different approach. Instead of the 
minor child following the religion of the newly converted Muslim parent, 
they argued that the child should follow the religion of the mother, even if the 
father converted to Islam while she remained non-Muslim.30 This Mālikī posi-
tion confirms the absence of consensus over this issue, a fact that is essential to 
the exercise of talfīq to create legislation that is both consistent with the legacy 
of Islamic law and modern discourses of human rights and equal citizenship.

To sum up, Islam’s schools of jurisprudence have differed widely amongst 
themselves on the religious status of non-Muslim minors whose parent con-
verted to Islam. If both parents converted to Islam while the child is a minor, 

27  Ibn Qudāma, supra note 24 at 278-286; Abd al-Rāziq, supra note 23 at 43-49.
28  Muḥammad ʿUlaysh, Ŝarḥ Minaḥ al-Jalīl ʿalā Muḫtaṣar Khalīl, Vol. 9 (Beirut: Dār al-Fikr, 

1984), p. 225.
29  Ibid., p. 227.
30  Ibid., p. 226.
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the child’s religious status will not be in dispute. The question of the religious 
status and the “best interests of the child” is often raised when one parent has 
maintained their ancestral religion. While the majority of Muslim schools of 
law do not allow the child of a parent who converted to Islam to choose a reli-
gion other than Islam once they reach puberty, there are minority positions in 
premodern juristic discourse allowing the minor to stay in their old religion if 
they so choose once they reach puberty without being considered apostates.

In the Mālikī school, some jurists did not agree with the dominant view that 
in the event of the parents belonging to different religions, the religion of the 
child must follow the ‘better’ religion. Some of them argued that the religion of 
the child follows that of the father, while others argued that it follows that of 
the mother. Thus, depending on who converted to Islam, it is possible that the 
child would be Christian in some cases and Muslim in other cases. This par-
ticular view shows that there is no consensus among premodern scholars that 
the child’s religion always follows the ‘better’ religion. Given all these disagree-
ments within the premodern schools of Islamic jurisprudence: How did Iraqi 
judges make choices on this question from the complex legacy of Islamic law?

3 Modern Iraqi Legislation regarding the Conversion of Parents  
with Minor Children

Although Iraq’s 1969 Penal Code does not contain any reference to apostasy 
as a crime, there are family legal ramifications that can break up marriages or 
deprive converts of inheritance. According to Article 17 of the 1959 Personal 
Status Code, a Muslim woman, for instance, may not marry a non-Muslim, 
while Article 18 provides that if one of the spouses converts to Islam, their 
status of their marriage depends on the provisions (ahkâm) of Islamic law. 
Generally, when a Christian wife becomes Muslim, the husband will be invited 
to convert as well. If he refuses, the Christian wife will be separated from her 
husband who decided to remain Christian.31 Moreover, neither can a Muslim 
and a non-Muslim inherit from one another.32

Iraqi legislation gives non-Muslims the right to convert to Islam or to any 
another recognized religion or community. This right is denied to Iraqi Muslims 
who have no right of conversion from Islam. This rule has always been part of 
Iraqi laws. The Civil Status Law No. 65 of 1972 confirms the right of conversion 

31  Cass. 23 June 1974, Case No. 4035/sharii/1974, Al-nashra al-qadaiyyah 4 (1975): 86-87.
32  Hamoudi, supra note 19, at 404.
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to non-Muslims.33 The new National Identity Card Law No. 3 of 2016 main-
tains the same provision in Article 26. To be recognized, any change of religion 
must be recorded in an official certificate, namely an order from the compe-
tent courts. Conversion to Islam is the jurisdiction of the Personal Status Court, 
which is required to issue a document of the conversion (ḥuǧǧa).34 It is on the 
basis of this judicial document that the Registrar of Civil Status shall change 
the religious status in the civil register of the person concerned. Any changes 
made in disregard of these procedures required by the law has no legal effect.35

According to Article 21(3) of the Civil Status Law of 1972, today Article 26 of 
the Law on National Identity Card (No. 3 of 2016), the religion of minor chil-
dren follows that of the Muslim parent. This approach is in line with the pre-
modern juristic principle that the child follows the religion of the parents. If 
they have different religions, the child’s religion is the better of the two. At the 
top of the hierarchy of religions sits Islam, which is considered the best reli-
gion as well as the religion of the State. This determination is deemed to be in 
the best interests of the child.36 If it is clear that the child will be registered as 
‘Muslim’ due to the conversion of one of parents, the question becomes: Is the 
child allowed to return to his/her ancestral religion upon reaching majority? 
There is no clear statutory provision dealing with this issue. This scenario was 
the subject of several cases brought to the Court of Cassation over the past half 
century.

According to Article 1(2) of the Iraqi Personal Status Code of 1959, in the 
absence of applicable legal provisions, ‘the principles of Islamic law’, which 
are most consistent with this law, may be applied. This Article gives judges con-
siderable discretion in choosing from Islamic legal principles what they deem 
to be in more harmony with the provisions of the Personal Status Code.37 The 
Iraqi judge is not required to observe a specific school of jurisprudence (mad-
hab). On the contrary, an Iraqi judge is required to sift through the many juris-
tic views that are kept in the vast discourses of jurists of different historical 
periods. Then he or she is required to choose from this vast literature what they 

33  Article 20(2) Civil Status Law of 1972.
34  Harith Al-Dabbagh, ‘Le statut juridique des minorités non-musulmanes en Irak: Heurs et 

malheurs du pluralisme juridique’, Annuaire Droit et Religions 7 (2013-2014): 319-376, at 353.
35  Ali M. Ibrahim al-Kirbasī, Ŝarḥ Qānūn al-Aḥwāl al-Ŝaḫṣiyya (Baghdad: Dār al-Ḥuriyya 

Press, 1989), p. 38.
36  On the concept of the ‘best interests of the child’ in Iraqi legal system, see: Harith 

Al-Dabbagh, ‘Chapter 4. Iraq’, in N. Yassari, L.-M. Möller & I. Gallala-Arndt (eds.), Parental 
Care and the Best Interests of the Child in Muslim Countries (The Hague: Asser Press, 2017), 
pp. 81-119.

37  J.N.D. Anderson, ‘A Law of Personal Status for Iraq’, The International and Comparative 
Law Quarterly 9 (1960): 545-546.
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consider to be the most compatible with public interest. This is evidenced by 
the fact that the stipulations of Iraqi laws themselves are not bound by a spe-
cific school of jurisprudence. The committee that compiled the Code utilized 
an eclectic approach to the juristic tradition, selecting rules that they thought 
would achieve public interest.38 This is very different from Egypt’s approach to 
dealing with lacuna in Personal Status Law. In Egypt, the judge is restricted not 
only to the Ḥanafī school, but also to the dominant position (rāǧiḥ) within that 
school. How did Iraqi judges utilize this wide discretionary power? Was it used 
to widen the scope of rights or to limit them?

The 1959 Personal Status Code is silent on the question of whether or not 
such a child who is deemed to be Muslim by dependency can convert back into 
his/her original religion upon reaching adulthood. The courts consider the pre-
cepts of Islamic law to be applicable. Over time, Iraqi case law has taken two 
different approaches. One approach allows children to choose to return to the 
non-Muslim religion upon reaching majority, so long as this is done promptly 
after reaching majority. Another approach denies children any right to choose. 
They are simply forced to remain Muslim.

3.1 Allowing Minors to Choose upon Reaching Majority (1976-1999)
Initially, Iraq’s highest court of general appeal, the Court of Cassation, rec-
ognized to the child, once of full age, the right to choose his religion (iḫtiyār 
ad-dīn). In a case brought to the Court of Cassation in 1976,39 a woman who 
was born Christian claimed that the Director of the Civil Status Office in 
Karrāda refused the registration of her marriage to a Christian man with a mar-
riage contract issued from the Personal Status Court of Karrāda in 1974. Her 
father had converted from Christianity to Islam in 1963 when she was 11 years 
old. Since marriage of a Muslim woman to a non-Muslim is not permitted in 
Islamic law and, as a consequence, in the Iraqi Personal Status Code, the court 
had to determine her religious status in order to accept or reject her marriage 
to a Christian man.40

The reasoning of the Personal Status Court of Karrāda was that Article 21(3) 
of the Civil Status Code of 1972, which stipulates that minor children follow 
the religion of the parent who converts to Islam, was issued when she was over 
21 years old and is therefore inapplicable in her case. The Court of Karrāda 

38  Ahmad al-Kubaysī, Ŝarḥ Qānūn al-Aḥwāl al-Ŝaḫṣiyya (Mosul: University of Mosul Press, 
1980), p. 12 et seq.

39  Cass. 25 Dec. 1976, Case No. 201/2nd plen. assembly/1976, available online at https://www 
.hjc.iq/qview.22/ (accessed 7 June 2021).

40  Bashār Jobūrī, Al-Waǧīz fī Ŝarḥ Mawād al-Aḥwāl al-Ŝaḫṣiyya li-Ġayr al-Muslimīn fī l-Qānūn 
al-ʿIrāqī (Mosul: Maktabat al-Jīl al-ʿArabī, 2009), pp. 117-118.
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added that Article 986 of the Ottoman Majalle stated that if a girl claims to 
have reached puberty, her claim should be accepted, so long as she has reached 
the age of 9 years. According to the Ottoman Majalle, ‘The commencement of 
the age of puberty in the case of males is 12 years completed and in the case of 
females 9 years completed. The termination of the age of puberty in both cases 
is 15 years completed. If a male on reaching 12 years has not arrived at the age 
of puberty, they are said to be approaching puberty until such time as they do 
in fact arrive at the age of puberty’.

According to the court, Islamic law, rather than Article 106 of the Civil Code 
should be followed in cases related to religious beliefs. Since the claimant was 
11 years old when her father converted to Islam, and she had reached puberty, 
her religion did not follow her father because she was no longer a minor. 
Therefore, her marriage to a Christian man did not represent apostasy because 
she remained Christian.

This solution was validated in 1976 by the Court of Cassation but based 
on other legal grounds. The Court decided that her re-conversion and ensu-
ing marriage are both valid, confirming that she has the right to convert back 
to Christianity upon reaching the age of majority.41 According to the Plenary 
Assembly (the highest instance of the Court), the conversion of a child is valid 
so long as he or she has reached the age of discernment and that if he or she 
converts to Islam due to the conversion of the father, they can return to their 
old religion once certain conditions are met. These include reaching major-
ity, being of sound mind, and having free choice. Given that the claimant had 
become Muslim owing to the conversion of her father while she was a minor, 
and ‘given that she had made a choice upon reaching majority to retain her 
Christian faith and then married the first defendant, she had indeed exercised 
the right granted to her by virtue of Islamic law. Therefore, her marriage con-
tract is valid’.42

This approach suggests that if a child’s parent converts to Islam, the child 
has the right to maintain the ancestral religion so long as: (1) the child was 
born before the parent’s conversion; (2) the child has reached majority, which 
is 18 years; (3) the child made the decision to retain his family’s original religion 
as soon as possible, usually within 1 year of reaching majority.43 This reasoning 
was used several times in the 1980s. Thus, a child born to a Christian family, 
who was considered a Muslim due the conversion to Islam of his father, could 
obtain a judgement to re-establish his old religion upon reaching the age of 

41  Ibid.
42  Cass. 25 Dec. 1976, supra note 39.
43  Al-Dabbagh, supra note 34, at 356; Jobūrī, supra note 40, at 119-128.
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majority. Such a child can then request the registrar of Civil Status for the ‘rec-
tification’ of his religion in the Civil registration records.44

In a judgment rendered in 1988,45 the Court of Cassation confirmed the 
right of a minor child to return to his or her previous religion so long as they are 
of age, of sound mind, and free will. The Court of Cassation, however, appears 
to make a distinction between Islam ‘by dependency’ (bit-tabbaʿiyya) and 
original Islam at birth (bil-fiṭra). Therefore, the right to return to the original 
religion is not open when the child is born after the conversion of one or both 
parents to Islam. The Court considers in this regard that the option (iḫtiyār) is 
decreed only for the benefit of the child who was already born and minor at 
the time of the conversion to Islam of the father. On the other hand, a child 
born after conversion is considered Muslim ‘by nature’ and cannot avail him-
self of such an option, because this falls under apostasy (ridda) and it is not 
permitted for a Muslim to abandon Islam. In this context, the Court dismissed 
the action of three children born after 1962, the date of their father’s conver-
sion to Islam, unlike their brother who was born before that date.46 In the same 
way, a child born to a Muslim father, formerly Jewish, cannot request his civil 
status to be changed to Jewish, since his birth took place after the conversion 
of his father.47

This right of option for minors (iḫtiyār ad-dīn) was reaffirmed in 1995.48 The 
Court of Cassation granted the request of a Christian woman ‘given that the 
claimant has continued to practice her Christian rituals and rites, she has uti-
lized her right in accordance with Islamic law, which is to maintain her previ-
ous religion. She was a Christian when she was a minor before the conversion 
to Islam of her mother when she had reached legal majority’.49 The Court 
therefore rightly pointed out that there is no contradiction between the grant-
ing of this right of return and Article 21(3) of the 1972 Civil Status Law. The lat-
ter is a special law whose sole purpose is to organize the matters of registration 
and records, but it does not undermine or limit the provisions of the Personal 

44  See: Cass. 27 Dec. 1983, Case No. 138/extended comm./82-83; Cass. 29 Jan. 1984, Case 
No. 415/exten. comm./82-83; Cass. 21 Sept. 1986, Case No. 324/1st exten. comm./85-86, 
cited by Ibrahim al-Mashāhidī, Al-Mabādiʾ al-Qānūniyya fī Qaḍāʾ Maḥkamat at-Tammiz 
Qism al-Aḥwāl al-Ŝaḫṣiyya (Baghdad, Ass’ad Press, 1989), pp. 145-146.

45  Cass. 2 Nov. 1988, Case No. 26/law interest/1988, Maǧmūʿat al-Aḥkām al-ʿAdliyya 4 (1988): 
76-77.

46  Ibid.
47  Cass. 4 Dec. 1986, Case No. 1979/perso/85-86, Maǧmūʿat al-Aḥkām al-ʿAdliyya 3-4 (1979): 

104.
48  Cass. 15 Nov. 1995, Case No. 66/exten. comm./95, Majallat at-Tašrīʿ wa l-Qaḍāʾ, 1 (2009): 

147-148.
49  Ibid.

Downloaded from Brill.com05/19/2023 07:36:32PM
via free access



17Religion of Minors Iraq

Arab Law Quarterly 35 (2021) 1-25

Status Code, since the records of civil registration are subject to modification 
and change.50

In this regard, the Iraqi Court of Cassation chose the more egalitarian and 
equitable position. We say egalitarian because it gives a child deemed to be 
‘Muslim by dependency’ the right to choose without privileging Islam over 
other religions. As we saw in our discussion of premodern Islamic law, there 
are minority positions within the Ḥanafī and Mālikī schools which permit a 
minor whose parent had converted to Islam to choose to stay in their original 
religion once they reach puberty. The popular Personal Status compilation of 
Qadrī Pasha stipulates in Article 130 that:

The child follows whichever parent converts to Islam while he or she is 
a minor, whether the child is of sound mind or not. This dependence is 
terminated once the child reaches majority while being of sound mind.51

This article is in line with the dominant view that the child’s dependence on 
the parents ends when they reach majority, but it does not say anything about 
whether or not children are given the choice upon reaching majority.

3.2 Forcing Minors to Remain Muslim against Their Will (2000-Present)
The Court of Cassation issued a decision on 14 February 2000, signalling a sud-
den change in case law, overruling earlier decisions.52 The case is related to a 
girl born to a Sabian family whose father had converted to Islam when she was 
10 years old. When she reached majority, she filed a lawsuit against the Director 
of the Civil Status Office asking to restore her original Sabian religion. The 
Court of Cassation dismissed the appeal and argued that her claim was based 
on Presidential Circular No. 33963/9/F of 25 September 1988, which allows a 
minor whose parent converted to return to their ancestral faith within a year of 
reaching majority. The Court added that the above decree had been replaced 
with a subsequent one (No. 10777 of 8 May 1994), which refers the matter to 
the provisions of Islamic law. According to the Court, there are two main rules 
in Islamic law with a bearing on this case. First, the religion of minors follows 
the religion of the Muslim parent. Second, whoever becomes Muslim may not 
convert away from Islam because this is considered as a form of apostatizing, 

50  Ibid.
51  Pasha Muḥammad Qadrī, Al-Aḥkām al-Ŝarʿiyya fī l-Aḥwāl al-Ŝakṣiyya ʿalā Maḏhab Abī 

Ḥanīfa al-Nuʿmān (Beirut: Dār Ibn Ḥazm, 2007), p. 59.
52  Cass. 14 Feb. 2000, Case No. 318/plenary assembly/1999, Al-Qaḍā Law Quarterly Review 3-4 

(2001): 228-230, also published with the dissenting opinion in Majallat at-Taŝī’ wa l-Qaḍā 1 
(2009): 142-144.
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which is prohibited under Islam. According to the Court, these two rules have 
been well established in the Qurʾān and the Prophetic tradition, as well as the 
consensus of jurists. The court thus denied her request refusing to grant her 
the right of option (iḫtiyār) and the woman remained registered as a Muslim.53

This surprising position was reiterated in 2004 and in 2005. In the first case, 
another Sabian girl who became Muslim following her father sued the Director 
of Civil Status to recover her previous religion, but her motion was rejected 
on the basis of Article 21(3) of the 1972 Civil Status Law.54 In the second case, 
the Court of Cassation denied a Christian girl, who became Muslim follow-
ing the conversion of her father to Islam, the right to return to her original  
family religion.55

In 2008, the Court went so far as to assert that ‘It is not permissible to revoke 
a conversion to Islam, as this is tantamount to apostasy that Islam has pro-
hibited and is punishable under the law’.56 As mentioned above, although the 
majority of premodern scholars do not allow children to convert from Islam 
once they reach majority, no consensus existed during the early days of Islam 
contrary to the claim of the court.57 Again, in 2012, an appeal was lodged before 
the Court of Cassation in which the mother had converted to Islam in 1999 
while her two daughters had reached the age of discernment.58 The question 
was whether the daughters could return to the family’s original religion once 
they reach the age of majority. The Court decided that Islamic law teaches 
that whoever becomes Muslim, whether by their own choice or vicariously 
(i.e., through a parents’ conversion), cannot leave Islam afterwards. This rule 
is enshrined, the Court added, in the Qurʾān and the Prophetic tradition. To 
support its decision, the Court referred to a number of its previous decisions, 
including Ruling No. 258 of 2008.59

During the parliamentary debates on the new bill (National Card Law No. 3 
of 2016), minorities wished to entrench a text that grants the option to return to 
the original religion in accordance with Court of Cassation’s previous judicial 
practice. However, Article 26 of the new Law merely confirms the provisions 
of the Law of 1972 that the religion of minor children shall follow that of the 

53  Jobūrī, supra note 40, at 122-124; Hamoudi, supra note 19, at 405-406.
54  Cass. 24 Feb. 2004, Case No. 6936/perso./2004 (unpublished).
55  Cass. 27 April 2005, Case No. 9018/perso./2004, cited by Jobūrī, supra note 40, at 125-126.
56  Cass. 13 Dec. 2008, Case No. 258/perso./2008 (unpublished).
57  It remained a matter of controversy. Umar ibn al-Khaṭṭab, Ibrahim al-Nakhʿi, Sufyān 

al-Thawrī and others did not support such a solution. See: Al-Alwani, supra note 18, at 
7 et seq.

58  Cass. 19 Sept. 2012, Case No. 99/exten. committee/2012, available online at https://www 
.hjc.iq/qview.1794/ (accessed 7 June 2021).

59  Ibid.
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parent who embraced Islam.60 In the absence of a clear provision authorizing 
the return, conversion to Islam would be irrevocable, both for the converted 
parent and their minor children.61 This position is tantamount to establishing 
‘a forced religion of dependence’, where a person’s religion is assigned de jure 
by law regardless of their will.62 In this case, a minor child will be of a Muslim 
religion as soon as the father or mother converts to Islam, without the possibil-
ity of choice.

4 Modern Iraqi Case Law, Legal Uncertainty and Violation  
of a Minor’s Religious Rights

It is clear that Iraqi court practice has undergone radical transformations over 
the question of conversion of the parents of minors. While it was possible for 
a minor whose parent converted to Islam to restore their original beliefs, new 
Court of Cassation case law reveals a reversal towards a more dogmatic posi-
tion, creating a crisis among religious non-Muslim minorities.

In this regard, the sudden U-turn operated by the highest court early in 
2000 seems very questionable to us since the Court reversed a stare decisis that 
has been in place for close to a quarter century. Despite the fact that Iraqi law 
belongs to the Civil law tradition, Court of Cassation decisions that establish a 
long-term solution have strong persuasive value in similar cases; the matter is 
then referred to as consistent case law, qaḍāʾ mustaqirr. Such consistent case 
law is of great importance in the field of family law, given the concise nature 
of the Personal Status Code.63 The judgements handed down over a long 
period between 1976 and 2000 enshrine the choice to return to the original 
religion as a judicial principle comparable to a precedent. This argument was 
clearly made in the dissenting opinion of one of the magistrates of the Court 
of Cassation in the 2000 case mentioned above.64 This swift change created 
legal uncertainty. As many authors have argued, the most threatening cases of 

60  Law No. 3 of 2016, Iraqi Gazette, No. 4396 of 1 February 2016 which repealed the Civil 
Status Law No. 65 of 1972. Originally, the new law was mainly enacted for administrative 
purposes: replacing the old and various identification documents (ID card, nationality 
certificate and residence card) by a new electronic and biometric system for whole coun-
try in which each Iraqi citizen will be given their own personal registration number.

61  Abdul-Rasūl al-Jassānī, Fatāwā Maǧlis Ŝūrā al-Dawla 1980-1984 (Baghdad: Ministry of 
Justice Editions, 1987), 78-79.

62  Al-Dabbagh, supra note 34 at 356.
63  Harith Al-Dabbagh, ‘Chapter 5, Iraq’, in N. Yassari, L.-M. Möller and M.-C. Najm (eds.), 

Filiation and the Protection of Parentless Children: Towards a Social Definition of the Family 
in Muslim Jurisdictions (The Hague: Asser Press–Springer, 2019) 103-133 at 108.

64  Cass. 14 Feb. 2000, supra note 52 at 230.
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judicial certainty are those where consistent case law is suddenly overturned 
leading to the disruption of behaviour.65

The irony is that conversion to Islam has often been motivated by fraud-
ulent or mundane considerations, such as having access to divorce, gaining 
child custody, or depriving her or his relatives from inheritance. Iraqi courts 
refuse generally to question the sincerity or motives of a person who chooses 
to embrace Islam. Thus, according to the Court of Cassation, ‘religious belief is 
a psychological question that the judiciary cannot investigate except through 
external manifestations. As such, a document (ḥuǧǧat išhār al-islām) issued 
by a judge certifying that a Christian has been converted to Islam cannot  
be challenged so long as such document meets the necessary legal and shari-
atic requirements’.66

An argument could be made in this case that cutting the child off from their 
religious community, established cultural norms, and personal belief system, 
especially in the case of older children shortly before reaching majority rep-
resents serious harm to them. Their choices once they reach majority should 
be respected. Failure to respect choices can lead to the destruction of fami-
lies. The aforementioned ruling handed down in November 198867 provides an 
interesting illustration of this reality. In this case, a minor child who became 
a Muslim following his father’s conversion to Islam subsequently attempted 
reconversion to his original religion, Christianity. His brothers and sisters who 
have reached majority at the time of the father’s conversion have remained 
Christian. The dismissal of his request by the Court led to a strange situation, 
namely the disparity of religion among the siblings. The father’s adult chil-
dren at the time of conversion remained Christian, while their minor brother 
became a Muslim through the father’s new religion. The minor child was 
denied the right to choose his religion upon reaching majority.

We must understand the purpose for this right of choice, which was rec-
ognized in previous rulings. It is granted to minor children since they are 
automatically registered as Muslims though they do not have the legal capac-
ity to express their views. Sometimes they find themselves formally recorded 
as Muslims in the civil register without even knowing. Therefore, it makes 
sense that such children can confirm their choices once they reach the age of 
majority. This scenario is comparable to the minor child who loses his Iraqi 

65  Xavier Lagarde, ‘Jurisprudence et insécurité juridique’, Recueil Dalloz (2006): 678-683.
66  Cass. 6 Dec. 1969, Case No. 1009/shari/69, Qaḍāʾ Maḥkamat Tamīz al-ʿIrāq 6 (1969): 14.
67  Cass. 2 Nov. 1988, supra note 45. In the present case, the Christian father converted to 

Islam in September 1962 and later had three children in 1963, 1967, and 1969. The court 
decided that these children are born Muslim (bil-fiṭra) and cannot invoke the option ded-
icated in favor of the child deemed to be Muslim following his father’s conversion.
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nationality because of his parents. The Iraqi Nationality Law68 gives the child 
the right of re-instating the lost nationality if he or she expresses their will 
during the year following the attainment of majority. Article 14(2) of the Law 
indeed stipulates that: ‘If an Iraqi loses Iraqi nationality, his minor children 
shall consequently lose that nationality. Notwithstanding, they may restore 
Iraqi nationality upon their request if they return to and reside in Iraq. They 
shall be considered Iraqis for one year effective from the date of return’.

The new inegalitarian approach of the Court of Cassation represents a vio-
lation of Iraq’s own Constitution and international treaty commitments. One 
can firstly doubt the compatibility between this new position and Article 37(2) 
of the new Constitution by virtue of which the State guarantees ‘the protection 
of the individual from intellectual, political and religious coercion’. We believe 
that forcing someone to remain in a religion or punishing them for abandon-
ing a religion constitutes religious coercion prohibited by the Constitution. 
We can secondly argue that this interpretation infringes other constitutional 
rights and freedoms:

Article 2(2): the Constitution ‘guarantees the full religious rights to 
freedom of religious belief and practice of all individuals 
such as Christians, Yazidis, and Mandaean Sabians’;

Article 14: ‘Iraqis are equal before the law without discrimination 
based on gender, race, ethnicity, nationality, origin, 
colour, religion, sect, belief or opinion, or economic or 
social status’;

Article 19(6): ‘Every person shall have the right to be treated with jus-
tice in judicial and administrative proceedings’; and

Article 42: ‘Each individual shall have the freedom of thought, con-
science, and belief ’.

On the other hand, this interpretation breaches Iraq’s international obliga-
tions. Article 18 of the International Covenant on Civil and Political Rights of 
1966 that stipulates: ‘2. No one shall be subject to coercion which would impair 
his freedom to have or to adopt a religion or belief of his choice’. This instru-
ment is ratified by Iraq without any reservations related to Islamic Law.69

The Court of Cassation wasted a tremendous opportunity to lead the Arab 
states in its respect of human rights, given the incredibly wide powers granted 

68  Iraqi Nationality Law No. 26 of 2006, Official Gazette No. 4019 of 7 March 2006.
69  Law of Ratification No 193 of 1970, Official Gazette No. 1962 of 7 October 1970.
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to it by legislators.70 They failed to do so owing to the intervention of politics. 
The references to presidential circulars giving children the choice initially and 
then denying them that right under Saddam Hussein suggest that political 
calculations, which ignored the rights of the children and the minorities to 
which they belong, were responsible for the missed opportunity. It is impor-
tant to point out here that presidential circulars do not have the force of law in 
Iraq, according to the Article 42 of the 1970 Constitution in force at that time.71 
Likewise, the Court of Cassation has issued a decision granting this right of 
option even after the above-mentioned circular which is legally a communica-
tion directed to administrative bodies.72 The presidential circular of 1994 was 
in fact enacted in the wake of the Saddam Hussein’s so-called ‘faith campaign’73 
and was meant to counter the ascendency of Islamism. Like other regimes in 
the region, sacrificing minorities in concocted propagandistic faith crusades 
faced little resistance from the larger population and a low political price that 
was more than counterbalanced by appealing to local Islamist forces. In the 
final tally, the situation of Iraqi minorities with respect to conversion has cre-
ated judicial insecurity due to the change of case law on the basis of political 
whims, rather than a true embracement of Iraq’s commitment to equal citizen-
ship and legal security for all its citizens.

In 2021, the problem persists, decades after the end of the Saddam Hussein 
era. Minorities are still suffering from the double standard that exists in their 
country, which relegates them to the status of second-class citizens. This real-
ity is a flagrant breach of Iraq’s 2005 Constitution, which guarantees the full 
religious rights to freedom of religious belief and practice of all individuals 
such as Christians, Yazidis, and Mandaean Sabians, among others.

70  In fact, in many Arab countries such as Jordan and Egypt, the conversion of the parent to 
Islam renders his or her minor children Muslim. For Egypt, see fatwās issued by Egypt’s 
Fatwā Council, available online at http://www.fatawa.com/view/1076/?search=&frompage 
=list and http://www.fatawa.com/view/1241/?frompage=list. The same is true in Jordan 
where the Fatwā Council opined that the conversion of parent compel his or her minor 
children to be Muslim. See http://www.fatawa.com/list/1763.

71  On this point, see, for instance, Muhammad Abdel Monem Abdel Wahhab, ‘Hukm 
RujūʿMman Aslama Taba ʾan li-Islām Ahad Walidayh li-Dinihi s-Sabiq fi l-Qanūn al-ʿIraqī’, 
Jil Journal of Legal Depth Research 25 (2018): 130.

72  Ruling dated 15 November 1995 cited at dissenting opinion on the case: Cass. 14 Feb. 2000, 
supra note 52.

73  On Saddam Hussein’s ‘faith campaign,’ see Helfont Samuel, ‘Saddam and the Islamists: 
The Ba ʾthist Regime’s Instrumentalization of Religion in Foreign Affairs’, Middle East 
Journal 68 (2014): 352-366.
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5 1959 Personal Status Code, Talfīq and Suggestions for Reform

We return to the question we raised at the beginning of this article: Can Iraq 
have a Constitution that guarantees those basic rights while maintaining an 
Islamic identity? The answer is a resounding yes. As already noted, there are 
different views on the matter and a lack of consensus among earlier scholars, 
notwithstanding the claim of the Court of Cassation. In the absence of consen-
sus, the selection method known as talfīq can be easily deployed to solve this 
problematic. In fact, such an approach is not only possible under Iraqi law, but 
in fact required. The Article 1 of 1959 Personal Status Code reveals its norma-
tive eclecticism, providing that in the case of a legislative gap, the judge shall 
decide ‘according to the principles of the Islamic Sharīʿah that align best with 
the provisions of this Code’, without being confined to a predetermined school 
or doctrine. Moreover, Article 3 of the Code of Evidence of 197974 obliges the 
judge to follow the dynamic interpretation of the law and to take the spirit of 
the legislation (ratio legis) into account not only when the law is promulgated, 
but also when it is being implemented. Alas, the choice they have made over 
the past two decades has breached the spirit of the Personal Status Code and 
Iraq’s foundational document, the Constitution.

In fact, Iraq’s Personal Status Code framers clearly stated that the code is 
by nature syncretic.75 It takes Islamic legal principles that suit the circum-
stances of Iraq, notably for promoting the condition of women and children. 
They even acknowledged in the Personal Status Code that they compared dif-
ferent codes of other Muslim countries and made choices that are suit Iraq. 
They mentioned the examples of polygyny and divorce where such talfīq was 
utilized. The project of the framers of the Code is clearly comparative. For 
instance, on the question of polygyny, the committee’s solution was a mix of 
the Tunisian and Moroccan approaches. While the Tunisian approach forbids 
polygyny outright, Morocco makes the prohibition contingent upon the hus-
band’s inability to treat his wives equitably. Article 3 of Iraq’s Personal Status 
Code chose to prohibit polygyny without the permission of the judge and based 
the judge’s decision on the husband’s ability to support his multiple wives and 
the existence of a lawful purpose. If it is feared that equal treatment will not be 
met, the permission shall not be allowed and ‘the assessment of this shall be 
left to the discretion of the judge’.76

The Court of Cassation has fact based its decision on the majority position 
within Islamic law to justify the change in its approach. However, nothing 

74  Law No. 107 of 1979, Official Gazette No. 2728 of 3 September 1979, at 140.
75  Al-Dabbagh, supra note 6 at 1551.
76  Article 3(5) Personal Status Code.
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obliges the Court to adopt the majority position because Article 1(2) of the 
1959 Personal Status Code grants the judge wide discretion in the absence of a 
text. The judge can therefore choose the most appropriate and suitable stan-
dard, taking into account the progressive spirit of the Code.77 Furthermore, 
the recent approach of the Court of Cassation seems to confuse ‘the principles 
of Sharīʿah’ with the teachings of jurisprudence ( fiqh), even though they are 
indeed two different concepts. The reference to the principles of the Sharīʿah 
should be understood to refer to provisions that are well-established in their 
authenticity and meaning, which constitute consensus among jurists.78 
However, the question of the conversion of a minor to Islam is not one over 
which there is consensus as we have argued.

It is also possible for Iraqi legislators to change the law in accordance with 
the minority Ḥanafī position and enshrine the premodern minority posi-
tion into law. This position would be based on talfīq, a characteristic of Iraq’s 
Personal Status Code, which contains, not only an amalgam of different views 
from different Sunni schools of law but also from the Shīʿī Jaʿfarī school. Thus, 
a legislative change will not represent a break with the values of the Personal 
Status Code of 1959 but rather an honouring of its foundational commitments. 
In fact, talfīq is a characteristic of premodern Islamic law as well. Iraq, with its 
wide diversity of faiths, is a place where talfīq has thrived and it can continue 
to do so with a legislative act that can rectify the current dilemma. Without 
rectifying this conundrum, Iraqi legislators will continue to live the lie that 
they can meet the requirements of Article 2 of the Constitution and be both 
respectful of the ‘established provisions of Islam’, on one hand, and the ‘prin-
ciples of democracy’, ‘rights and basic freedoms’, on the other hand.

6 Conclusion

Our analysis of the evolution of law and case law in Iraq highlights the very 
specific nature of the construction of the interfaith relations within a plural-
istic society. We have raised the question of how modern Iraqi law deals with 
the religious status of minors when one of their parents converts to Islam. In 
order to understand this question, we ventured into discussions of premod-
ern Muslim jurists over the religious status of minors and how the conversion 
of their parents may impact them. We have shown that there are different 
approaches to this question in premodern Islamic jurisprudence. The first 

77  ʿAlī Hādī Azīz, Qānūn al-Aḥwāl aŝ-Ŝaḫsiyya: al-Wāqiʿ wa ṭ-Ṭumūḥ (Baghdad: Editions of 
Iraqi al-Amal Association, 2019), pp. 55-56.

78  Azīz, ibid., pp. 62-63.
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approach considers children whose parent converted to Islam while they were 
still minors to be Muslim since there is a widely held view among premodern 
Muslim jurists that a minor follows the ‘better’ religion of the parents. It does 
not matter which parent converted to Islam.

Against the main approach, there were minority positions whereby the chil-
dren are given an opportunity to choose once they reach majority. These posi-
tions can be found in the Ḥanafī and Mālikī schools. These jurists held that the 
father’s conversion had no impact on the religion of his minor children. Yet 
another view within the Mālikī school suggested that what is important is not 
that the child had not reached majority but rather whether they have reached 
the age of discernment. In other words, they limited the dependence of the 
child on the parent’s religion to children below the age of discernment. This 
means that a child who is 7 years or older can keep their original religion if they 
choose to because this view treats discerning children as if they had reached 
puberty. There is consensus that the parent’s change of religion has no impact 
on those who had reached puberty.

There were also views within the Mālikī school that departed from the posi-
tion that minors follow the ‘better’ religion. Some jurists suggested that the 
determination of the minor’s religion is linked to the gender of the parent with 
some suggesting that the child’s religion follows that of the father, while others 
preferring the mother.

Given the various views that we have unveiled from premodern jurispru-
dence, two important realities emerge. First, there is no consensus over the 
view that the child follows the ‘better’ religion. Second, there is no consensus 
over the view that children have no right to choose their religion once they 
reach majority. These findings have significant ramifications for our study. 
Through talfīq, modern Iraqi legislators can grant rights to children that are 
required by the constitution and Iraq’s treaty obligations.

In the second part of this article, we have discussed modern Iraqi jurispru-
dence on the question of the status of minor children whose parent converted 
to Islam. Unsurprisingly, Iraqi case law followed an approach that accom-
modated the right of choice. By the 21st century, an inegalitarian approach 
was adopted by the Court of Cassation whereby children were not given any 
choice, signalling setback to Iraqi minorities.

Our view is that the new approach of the Court of Cassation is an unnec-
essary setback to minority rights. We say unnecessary because an egalitarian 
view is consistent with the wide discretion granted to judges to choose Islamic 
legal principles from any school of law so long as they are consistent with Iraq’s 
Personal Status Code, and therefore the inegalitarian approach of the Court of 
Cassation represents a violation of Iraq’s Constitution and the rule of law.

Downloaded from Brill.com05/19/2023 07:36:32PM
via free access


