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Introduction: National Prosecutions of 
International Crimes: Sentencing Practices and 
(Negotiated) Punishments

The year 2018 marked the twentieth anniversary of the Rome Statute of the  
International Criminal Court (icc). Following the creation and operation of 
various ad hoc international and internationalised criminal tribunals, the icc 
was welcomed with great anticipation and high hope as a global institution 
that would speak justice to power, hold high-level perpetrators accountable 
and satisfy the victims of the most serious crimes of international concern. 
Twenty rather turbulent years later, some would say that international crimi-
nal justice is in crisis.1 The first ad hoc courts have closed their doors and 
transferred their remaining cases to domestic jurisdictions or their follow-up 
mechanisms, others are struggling to complete their mandates. Given its rela-
tively meagre record up till now the icc is facing ever increasing criticism from 
States, academia and commentators.

Despite their place at the centre of scholarly, political and diplomatic at-
tention in ‘ending impunity’, the prosecution of international crimes by the 
international(ised) courts have so far constituted only the tip of the imaginary 
iceberg of criminal justice after mass violence. Due to legal, practical and po-
litical constraints, the international criminal courts and tribunals have pros-
ecuted, and in the foreseeable future will prosecute, only a marginal number of 
individuals suspected of having committed the most serious crimes of interna-
tional concern. It is therefore clear that the largest number of prosecutions for 
this type of crime will continue to occur at the domestic level.2 Based on the 
principle of complementarity, domestic courts are ascribed a prominent place 

1 Cf. Mark Kersten, Yes, the icc is in Crisis: It Always Has Been, https://justiceinconflict 
.org/2015/02/24/yes-the-icc-is-in-crisis-it-always-has-been/, accessed 16 October 2018; 
 Matingai V.S. Sirleaf, ‘Regionalism, Regime Complexes and the Crisis in International Crimi-
nal Justice’, 54 Colum. J. Transnat’l L. (2016) 699–778.

2 For a discussion on whether the future of international criminal justice is domestic see 
Carsten Stahn, ‘The Future of International Criminal Justice’, 4(3) Hague Justice Journal 
(2009) 257–266, based on Anne Marie Slaughter and William Burke-White, ‘The Future of 
International Law is Domestic (or, The European Way of Law)’, 47(2) Harvard Journal of 
 International Law (2006) 327–352.
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in the architecture of the icc system. Only if domestic authorities are unable 
or unwilling to genuinely prosecute, can the icc step in.3 Over the past few 
decades, even before the establishment of the icc, domestic courts across the 
globe have quite extensively prosecuted and punished perpetrators of interna-
tional crimes. Individuals tried and sentenced at domestic courts clearly out-
number those at the international level.4 It is, therefore, quite surprising that 
legal and social scientific scholarship has dedicated vastly disproportionate at-
tention to the international courts. Hundreds of studies have been conducted 
and published analysing the functioning of the international criminal courts, 
pondering the smallest details of their laws and court practices.5 Domestic in-
ternational crimes trials, on the contrary, have so far attracted only very limited 
attention in scholarship.6 And punishment and sentencing of international 

3 Preamble, Art. 17 icc Statute.
4 Cf. Joseph Rikhof, ‘Prosecution of International Crimes – a Historical and Empirical Over-

view’, 2(2) Bergen Journal of Criminal Law and Criminal Justice (2014) 108–140; Kathryn Sik-
kink, Justice Cascade – How Human Rights Prosecutions Are Changing World Politics (W.W. 
Norton Company, New York, 2011).

5 Elies van Sliedregt, ‘Editorial: International Criminal Law: Overstudied and Underachiev-
ing?’, 29 Leiden Journal of International Law (2016) 1–12.

6 For notable exceptions see among others Kai Ambos (ed.), ‘Special Issue: Latin American 
and International Criminal Law’, 10(4) International Criminal Law Review (2010) 431–439, 
and the articles included in that special issue focusing on trials in Chile, Argentine, Brazil,  
Colombia, or Mexico; Kjetil Tronvoll, Charles Schaefer and Alemu Aneme, The Ethiopian Red 
Terror Trials, Transitional Justice Challenged (James Curry, Melton, 2009); Harmen G. van der 
Wilt, ‘Genocide, Complicity in Genocide and International v. Domestic Jurisdiction: Reflec-
tions on the van Anraat Case’, 4(2) Journal of International Criminal Justice (2006) 239–257; 
Antonina Okuta, ‘National Legislation for Prosecution of International Crimes in Kenya’, 7(5) 
Journal of International Criminal Justice (2009) 1063–1076; Tarik Abdulhak, ‘Building Sustain-
able Capacities – From an International Tribunal to a Domestic War Crimes Chamber for 
Bosnia and Herzegovina’, 9(2) International Criminal Law Review (2009) 333–358; Fannie  
Lafontaine, Prosecuting Genocide, Crimes against Humanity and War Crimes in Canadian 
Courts (Carswell, Toronto, 2012); Naomi Roht-Arriaza, ‘Just a “Bubble”?: Perspectives on the 
Enforcement of International Criminal Law by National Courts’, 11(3) Journal of International 
Criminal Justice (2013) 537–543; Alicia Robinson, ‘Challenges to Justice at Home: The Domes-
tic Prosecution of Efrain Rioss Mont’, 16 International Criminal Law Review (2016) 103–133; 
Hanna Bosdriesz and Sander Wirken, ‘An Imperfect Success – Guatemala Genocide Trial 
and the Struggle against Impunity for International Crimes’, 14 International Criminal Law 
Review (2014) 1067–1094; Matthias Vanhullebusch and Nadarajah Pushparajah, ‘The Politics 
of Prosecution of International Crimes in Sri Lanka’, 14(5) Journal of International Criminal 
Justice (2016) 1235–1260; Helen L. Trouille, ‘France, Universal Jurisdiction and Rwandan géno-
cidaires: The  Simbikangwa Trial’, 14(1) Journal of International Criminal Justice (2016) 195–217.
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crimes by domestic courts, in particular, has been almost entirely neglected.7 
Additionally, existing scholarship has been dominated by legal doctrinal and 
normative approaches. Empirically based studies have been relatively scarce 
and scattered. Finally, the commentary and evaluations of criminal justice for 
international mass atrocity crimes have to a large extent been conducted by 
Western scholars, neglecting engagement with local perspectives and dialogue 
with scholars based in the contexts where international or atrocity crimes took 
place, who are familiar with local legal, political and societal realities.

The articles included in this special issue can be seen as one of the first steps 
towards filling these major gaps. They all focus on domestic prosecutions of 
international crimes, and in particular punishment and sentencing. They all 
offer empirically based analyses written by scholars intimately familiar with 
the local context in which the international or atrocity crimes took place and 
where the prosecutions were conducted. The special issue is the result of an 
expert meeting conducted at the Centre for International Criminal Justice 
(cicj) at the Vrije Universiteit Amsterdam in June 2017, which was financially 
supported by the Dutch Organisation for Scientific Research (nwo),8 the Neth-
erlands Institute for the Study of Crime and Law Enforcement (nscr) and the 
Amsterdam Law and Behaviour Institute (A-lab). The expert meeting brought 
together scholars from around the globe, who were asked to discuss sentenc-
ing practices and the legal, theoretical and practical challenges of punishing 
perpetrators of international crimes in domestic courts. This issue includes 
six original, empirically based case studies representing jurisdictions with 

7 To our knowledge only a marginal number of studies discuss punishment and sentencing 
of international crimes in domestic jurisdictions. Cf. Mark A. Drumbl, Atrocity, Punishment 
and International Law (Cambridge University Press, New York, 2007) 68–122; Sam Rugege and 
Aime M. Karimunda, ‘Domestic Prosecution of International Crimes: The Case of Rwanda’, 
in Gerhard Werle, Lovell Fernandez and Moritz Fernbaum (eds.), Africa and the International 
Criminal Court (T.M.C. Asser Press, The Hague, 2014) 79–116; Barbora Holá and Hollie Nys-
eth Brehm, ‘Punishing Genocide: A Comparative Empirical Analysis of Sentencing Laws 
and Practices at the International Criminal Tribunal for Rwanda (ICTR), Rwandan Domestic 
Courts, and Gacaca Courts’, 10(3) Genocide Studies and Prevention: An International Journal 
(2016) 59–80; Barbora Holá, ‘Vertical Inconsistency of International Sentencing? The ICTY 
and Domestic Courts in Bosnia and Herzegovina’, in Carsten Stahn, Carmel Agius, Serge 
Brammertz, John Hocking and Coleen Rohan (eds.), Legacies of the International Criminal 
Tribunal for the Former Yugoslavia: A Multidisciplinary Account (Oxford University Press, 
 Oxford, 2019) (forthcoming; chapter on file with the authors).

8 NWO funded research project ‘Vertical (In)consistency of International Sentencing – 
Case Study of Bosnia and Herzegovina and Rwanda’, https://www.nwo.nl/onderzoek-en- 
resultaten/onderzoeksprojecten/i/91/10691.html, accessed 16 October 2018.
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 different histories of conflict and atrocities and different post-conflict political 
transitions situated in different socio-political contexts. The case studies are 
spread across three continents: Africa (Ethiopia); Europe (Serbia, Bosnia and 
Herzegovina, Croatia); and Latin America (Peru, Colombia). Each contribution 
provides an overview of the challenging socio-political context in which pros-
ecutions took place, a detailed analysis of sentencing laws and jurisprudence 
in each respective State, and sentencing facts and figures. The authors provide 
a high level of detail regarding the legal regulation and judicial determination 
of sentences in cases of international or atrocity crimes and compare domestic 
practice to the sentencing laws and practice of international institutions. All in 
all, the special issue brings new knowledge and insights into the mechanisms 
for and modalities of domestic sentencing of international crimes in some of 
the key contemporary cases from around the globe.

The first three contributions included in this collection address the pun-
ishment practices of the courts of the successor countries of the Former 
Yugoslavia. Maja Munivrana Vajda from the University of Zagreb provides a 
critical analysis of the war crimes9 sentencing jurisprudence of the Croatian 
courts, and addresses three main issues: (1) allegations of bias against Serbian 
defendants; (2) the suitability of sentencing goals and principles provided for 
in Croatian law for the punishment of international crimes; and (3) a com-
parison of Croatian sentencing practices to those at the International Crimi-
nal Tribunal for Former Yugoslavia (icty). Over the past 25 years, more than 
3,500 alleged war criminals have been put on trial, of whom 600 were finally 
convicted in Croatia. The vast majority of those have been Serbs, convicted in 
absentia. Munivrana Vajda maps out the development of prosecutorial case 
selection, noting that – at least initially – judicial authorities in Croatia were 
largely hesitant to bring ‘their own’ soldiers and citizens to justice. This situa-
tion slightly changed in the early 2000s, probably due to the increased politi-
cal pressure placed on Croatia regarding its accession to the European Union. 
While noting that it might be difficult to conclusively identify ethnic biases in 
war crime prosecutions, given the limitations of her analysis,  Munivrana Vajda 
hints upon possible biases in charging practices and discusses ‘more subtle 
discriminatory practices’ in sentencing. While Croats have been  exclusively 
charged only with killings, the scope and range of war crimes for which Serbs 

9 In the Former Yugoslav countries, despite strict legal definitions and the differentiation 
among different categories of international crimes, the terms ‘war crimes’ or ‘war criminals’ 
are frequently used to refer to the general category of international crimes (including geno-
cide, crimes against humanity and war crimes) and their perpetrators. In this editorial we 
also adopt this terminology. Therefore, ‘war criminal’ does not necessarily mean that a per-
son was tried and convicted exclusively of war crimes.
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were prosecuted is much broader, and includes also torture and inhuman 
conduct, sexual violence, and pillage. Regarding sentencing justifications, the  
article criticises the Croatian judges for a lack of transparency and insufficient 
reasoning underlying their sentencing deliberations. Munivrana Vajda discuss-
es the use of mitigating and aggravating factors in war crimes cases by, on the 
one hand, criticising the practice of ‘exceptional mitigation’ which Croatian 
judges have used quite frequently to hand out sentences below the prescribed 
statutory minima and, on the other hand, indicating that Croatian courts 
have not attached any aggravating weight to abuse of authority or leadership 
positions despite some defendants being relatively prominent figures in the 
military. All in all, sentences for war crimes in Croatia have been very lenient 
compared to the icty. However, Munivrana Vajda also notes that this trend 
fits within the general sentencing policies of Croatian courts with regard to 
conventional crimes, which are known for their leniency. She concludes that 
‘notwithstanding the undeniable moral depravity of war crimes, there is in fact 
nothing extraordinary about war crimes sentencing practices in Croatia com-
pared to sentencing practices for ordinary crimes’. The only exception may be 
the political undertones and a particularly patriotic reading of the conflict and 
violence committed during the wars by Croats. These broader historical and 
political considerations seem to be used by Croatian judges to at least partially 
justify, or at least mitigate culpability for, atrocity crimes committed by their 
compatriots.

The second article of the special issue turns the readers’ attention to Croa-
tia’s neighbouring country – Serbia. Serbs are considered and casted by many 
to be the main culprits and perpetrators of atrocities in the Yugoslav wars.10 
Similarly to Croatia, but maybe even more prominently, Serbia’s repeated re-
fusal to cooperate with the icty11 and its rather reluctant attitude towards the 
pursuit of justice for international crimes in its domestic courts12 has been 

10 Cf. Allison Marston Danner, ‘Enhancing the Legitimacy and Accountability of Prosecuto-
rial Discretion at the International Criminal Court’, 97 American Journal of International 
Law (2003) 510–552.

11 Cf. among many other works on this topic, Victor Peskin, International Justice in Rwan-
da and the Balkans (Cambridge University Press, New York, 2008); Victor Peskin and 
Mieczysław P. Boduszynski, ‘Balancing International Justice in the Balkans: Surrogate 
Enforcers, Uncertain Transitions and the Road to Europe, 5(1) The International Journal of 
Transitional Justice (2011) 1–23.

12 Cf. Humanitarian Law Centre: Ten Years of War Crimes Prosecutions in Serbia, The 
 Contours of Justice. Analysis of the War Crimes Prosecution in Serbia 2004–2013, Bel-
grade, September 2014, http://www.hlc-rdc.org/wp-content/uploads/2014/10/Analiza_ 
2004-2013_eng.pdf, accessed 14 October 2018; Humanitarian Law Centre: The  Initial 
Report on the Implementation of National Strategy for Prosecuting War Crimes, 
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notorious. All this combined with the prevailing culture of state-denial when 
it comes to the international crimes committed, or instigated, by Serbian  
authorities13 make for a rather challenging environment for the prosecution 
of international crimes. The war crimes prosecutions in Serbia started in 2002 
and, similar to Croatia, appear to have been more of a reaction to increased 
international pressure than a moral reckoning with its past. According to the 
website of the Serbian Office of the War Crimes Prosecutor in Belgrade, final 
judgement has been handed down in the case of 115 individuals tried for war 
crimes. Proceedings against 53 individuals are still pending, either on trial or 
appeal.14 In the second contribution to this special issue, Branislav Ristivojević  
and Stefan  Radojčić from the University of Novi Sad focus on a selected num-
ber of publicly available trial and appeal decisions (concerning 96 individu-
als convicted on trial and 52 individuals convicted on appeal) and analyse the 
sentencing reasoning of Serbian judges in these war crimes cases. The authors 
offer an exploratory, comparative descriptive analysis of sentence ranges and 
sentence averages across different categories of cases and discuss how judges 
justify their sentence determinations. Ristivojević and Radojčić engage with 
criticism raised against Serbian punishment practices by non-governmental 
organisations and international observers. The authors conclude, that similar 
to the judges in Croatia, the Serbian sentencing jurisprudence suffers from 
insufficient reasoning, in particular when it comes to the purposes of pun-
ishment, and sentences passed in the Serbian war crimes cases have been 
relatively lenient. As a rule, according to the authors, Serbian judges do not 
sufficiently explain their sentence determinations and resort to standardised 
formulations when discussing relevant sentencing factors. The sentence deter-
minations thus lack transparency and justifications. They however note that 
similar issues are identifiable at the icty and maybe even more importantly 
in general sentencing practice in Serbia, which has always been according to 
the authors ‘legally inferior’. Ristivojević and Radojčić offer three reasons to ex-
plain the relative leniency of Serbian sentencing practice: (i) the existence of a 

 Belgrade, December 2017, http://www.hlc-rdc.org/wp-content/uploads/2017/12/Izvestaj 
_Strategija_I_eng.pdf, accessed 14 October 2018; Humanitarian Law Centre: The Second 
Report on the Implementation of National Strategy for Prosecuting War Crimes, Belgrade, 
June 2018, http://www.hlc-rdc.org/wp-content/uploads/2018/07/Izvestaj_Strategija_2 
_ENG-ff.pdf, accessed 14 October 2018.

13 Dianne Orentlicher, Some Kind of Justice – The ICTY Impact in Bosnia and Serbia (Oxford 
University Press, Oxford, 2018).

14 Office of War Crimes Prosecutor, Statistics of the Cases, http://www.tuzilastvorz.org.rs/
en/cases/statistics, accessed 14 October 2018. For slightly lower estimates of the number 
of cases see Humanitarian Law Centre Reports, supra note 12.
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proscribed legal maximum sentence for war crimes of 20 years; (ii) the compo-
sition of cases brought before the Serbian judges, which have so far predomi-
nantly focused on low-ranking soldiers; and (iii) the use of mitigating factors 
in war crimes cases. The authors question the way in which the Serbian judges 
apply conventional sentencing reasoning to cases of international crimes, 
which might not be very apposite. Sentences handed down to war criminals 
are often mitigated based on a set of rather banal mitigating factors, including 
family circumstances, young age or indigence. Ristivojević and Radojčić ques-
tion the extent to which these mitigating factors are relevant in the case of war 
crimes perpetrators. They conclude that ‘critics might be correct that disparity 
in sentences and lenient penalties stipulated in the [Serbian] Criminal Code 
for war crimes have the potential to undermine the courts’ perceived fairness 
and put the credibility of the Serbian judiciary into question’ and offer possible 
remedies to rectify the sentencing practices.

In the third and final article focused on one of the successor countries of the 
Former Yugoslavia, Bosnia and Herzegovina,15 Mirza Buljubašić from the Uni-
versity of Sarajevo shifts our attention away from the courtroom. Instead, his 
contribution offers a detailed, critical explorative case study of the rehabilita-
tion practices applied to war criminals in a Bosnian prison. The incarceration 
and rehabilitation of perpetrators of international crimes are largely neglected 
topics in scholarship dealing with prosecutions of perpetrators of international 
crimes, even at the international level. In this respect, Buljubašić offers original 
empirical insights into the ways in which incarcerated war criminals are being 
rehabilitated, and critically reflects on these rehabilitation practices. Based on 
an analysis of Bosnian law, prison rules and interviews with professionals and 
prison staff, he describes the rules that regulate incarceration and the routines 
of offender rehabilitation in one Bosnian prison. He questioned his respon-
dents regarding their views and opinions on rehabilitation practices as applied 
to convicted perpetrators of international crimes. Buljubašić describes how in 
Sarajevo Prison war criminals are incarcerated with other ‘conventional’ of-
fenders, who serve their sentences for property crimes or drug-related offenc-
es. The rehabilitation programmes developed and applied to these ordinary of-
fenders are used to ‘rehabilitate’ war criminals and involve two aspects: labour 
and dialogue in prison. The author highlights how many of the war criminals 
incarcerated in Sarajevo Prison, however, tend to be of older age, and/or were 
wounded during the war or have mental problems, and consequently cannot 
participate in labour activities. Similarly, as the dialogue programme is  centred 

15 According to Buljubašić, as of January 2016, Bosnian courts have tried 569 individuals for 
war crimes and convicted 412 war criminals.
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around a prisoner’s acceptance of responsibility, according to Buljubašić it 
seems to be a rather questionable rehabilitation practice, as the ‘majority of 
the war criminals do not accept responsibility nor do they have any moral 
dilemmas regarding the crimes they committed. In fact, they often deny the 
crime(s)’. Consequently, Buljubašić interrogates the extent to which these con-
ventional rehabilitation practices are suitable for those convicted of interna-
tional crimes and identifies obstacles to rehabilitating war criminals by these 
means. According to his respondents, their rehabilitation through labour and 
dialogue serves no meaningful purpose as these programmes are mainly aimed 
at preventing re-offending. However, outside of the war context war criminals 
tend to be socially well-adjusted, law obedient individuals with a very low pro-
clivity to re-offend. According to Buljubašić, the extremely good behaviour of 
war criminals in detention, their compliance with prison rules and the prison 
authorities, and the lack of recidivism after release from prison all leave an im-
pression that the perpetrators have been successfully rehabilitated. However, 
he argues that rehabilitation practices should rather be considered moot and 
ill-suited. He concludes that more tailored rehabilitation programmes should 
be developed, based on ideas of transitional, transformative and restorative 
justice to better reflect the specific collective and organised character of in-
ternational crimes, their perpetrators, and the socio-political needs and chal-
lenges of post-conflict societies.

The following two articles included in the special issue bring readers to Latin  
America. Juan-Pablo Perez-Leon Acevedo, based at the University of Oslo,  
offers a detailed analysis of the sentencing reasoning of Peruvian judges in 
three prominent prosecutions of mass atrocity violence committed during the 
twenty-year long internal armed conflict in Peru (1980–2000). Prosecutions in 
Peru followed the recommendation of the Truth and Reconciliation Commis-
sion which issued its final report in 2003. As of May 2017, according to Peruvian 
human rights groups, ‘prosecutors had only achieved rulings in 78 cases related 
to abuses committed during the armed conflict […], and only 17 convictions’.16 
The three cases analysed by Perez-Leon Acevedo took place in the late 2000s, 
and targeted those most responsible: (1) leaders of the non-state organisation 
Shining Path; (2) ex-senior military and intelligence officers; and (3) former 
President Alberto Fujimori. Since the Peruvian laws applicable at the time of 
the offences did not provide for international crimes, all defendants were pros-
ecuted for ‘conventional’ crimes, such as terrorism, aggravated murder, seri-
ous injuries and aggravated kidnapping. Interestingly, however, the Peruvian 

16 Human Rights Watch, World Report 2018, Events of 2017 (Human Rights Watch, USA, 2017) 
423.
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 judges referred to and mentioned the ‘international nature and dimension’ 
of their crimes when meting out their punishment. Perez-Leon Acevedo dis-
cusses the fact that despite not being legally obliged to do so, Peruvian judges 
considered the substance of the icc Statute and other international sources to 
contextualise the crimes on trial as serious human rights violations. According 
to the author such characterisations had an effect on sentencing, reparations, 
and the inapplicability of statutes of limitations, as well as possibilities for 
early release of the convicted individuals. The article notes how the Peruvian 
courts emphasised ‘the special nature of international crimes as serious hu-
man rights violations’ and how this classification was used to emphasise the 
extreme seriousness of the crimes, and in some cases impose the maximum 
sentences available to the judges. In this respect, there is a clear difference in 
the sentencing reasoning and determinations of the Peruvian judges compared 
to their Croatian and Serbian counterparts. In Peru, at least some of the high 
governmental and military representatives were put on trial and their acts, due 
to their ‘international nature’ were considered to be particularly serious and 
condemnable by the judges. The politically charged and sensitive character 
of the crimes and the prosecutions, however, became evident post-trial. Since 
the conviction of President Fujimori, there have been ongoing attempts and 
growing political pressure from his supporters who control the country’s Con-
gress to ‘overrule’ the judiciary and secure his pardon and early release.17 Perez-
Leon Aceveda does not discuss the broader socio-political context or power 
struggles in his article, but instead focuses on judicial reasoning, providing a 
detailed comparative analysis of sentencing factors identified in the Peruvian 
cases to those used by judges in sentencing determinations at the icc. He notes 
that in contrast to the icc, which has not convicted any State representative to 
date, the Peruvian courts prosecuted both State and non-State actors for mass 
atrocity crimes. He discusses congruences and divergences in factors consid-
ered relevant for sentencing among the cases of State officials and those of 
non-State actors, and among the Peruvian cases and the icc cases. Despite the 
fact that the Peruvian courts adjudicated the violence as conventional crimes, 
the author identifies important common grounds and principles in the use of 
sentencing factors by the Peruvian as well as icc judges. Perez-Leon Aceveda 
concludes with a plea for more dialogue and exchange between the domestic 
and international courts when it comes to sentencing in cases of mass atrocity 

17 Ibid., p. 424; Dan Collyns, ‘Peru’s High Court Overturns Pardon of Former Strongman 
Fujimori’, The Guardian, 3 October 2018, www.theguardian.com/world/2018/oct/03/peru 
-high-court-overturns-pardon-alberto-fujimori?CMP=Share_iOSApp_Other, accessed 28 
October 2018.

Downloaded from Brill.com05/19/2023 07:32:46PM
via free access

http://www.theguardian.com/world/2018/oct/03/peru-high-court-overturns-pardon-alberto-fujimori?CMP=Share_iOSApp_Other
http://www.theguardian.com/world/2018/oct/03/peru-high-court-overturns-pardon-alberto-fujimori?CMP=Share_iOSApp_Other


Holá, Mulgrew and van Wijk

international criminal law review 19 (2019) 1-14

<UN>

10

international crimes. According to him, the sentencing practices of neither of 
these courts are flawless, and each can learn from each other.

In the fifth article of the special issue, Lily Rueda Guzman and Barbora Holá 
discuss the most recent case of negotiated punishment stipulated for perpe-
trators of international crimes in the peace agreement reached by the Gov-
ernment of Colombia and the Fuerzas Armadas Revolucionarias de Colombia 
(farc-ep) in November 2016. Rueda Guzman and Holá describe the unique 
legal, moral, political and pragmatic challenges of designing and implement-
ing punishment for international crimes during times of political and societal 
transitions, and focus specifically on transitions triggered by peace negotia-
tions. In this sense, the Colombian case is unprecedented as it represents the 
first time in peace-making history that the parties agreed on provisions for 
the adjudication of criminal responsibility and the enforcement of criminal 
sanctions for international crimes following the peace negotiations. Diverg-
ing from the assumed irreconcilable dichotomy between ‘peace’ and ‘justice’, 
the Colombian peace agreement with the farc-ep provides for the ‘broad-
est amnesty possible’, but also for the punishment of those considered most 
responsible for international crimes. Moreover, the envisaged punishment is 
unprecedented. Perpetrators of the most serious crimes will receive restorative 
sanctions not entailing incarceration but consisting of reparations and com-
munity service in war-torn regions of the country.18 Prosecutions and punish-
ment for international crimes stipulated in the peace agreement form part of 
a broader ‘Comprehensive system to satisfy victims’ rights to truth, justice, 
reparation and non-repetition’. The system includes not only a Special Juris-
diction for Peace (sjp) responsible for prosecuting, judging and sanctioning 
perpetrators of international crimes but also other non-judicial mechanisms, 
such as a truth commission and a unit for the search of disappeared persons. 
Consequently, in Colombia, the peace agreement set up a special jurisdictional 
regime to punish perpetrators of international crimes. Punishment is part and 

18 However, note that, to a similar extent, a special criminal procedure (though much more 
limited and constrained) was enacted in Colombia in 2005 by the so-called Justice and 
Peace Law (Law 975 of 2005, JPL) following the peace agreement between the Colombian 
government and the paramilitary groups (AUC) concluded in 2003. According to the JPL, 
demobilised paramilitary members could appear before the ordinary system of justice to 
confess their crimes and to disclose truth and offer reparations. In exchange, defendants 
could receive so called ‘alternative sanction’ consisting of 5 to 8 years of deprivation of 
liberty. However, the implementation and enforcement of the JPL has been marred with 
difficulties and many challenges. Only a limited number of individuals have been tried, 
and proceedings have been heavily criticised.
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parcel of the comprehensive transitional justice system designed to  satisfy 
 victims and pursues not only retributive but also broader transitional and 
socio-political goals. Therefore, while perpetrators of the most serious interna-
tional crimes committed during the Colombian conflict will be tried, they will 
only be subjected to very lenient, ‘restorative’ sanctions, in cases where they 
reveal the truth, acknowledge their responsibility and offer to make amends. 
Rueda Guzman and Holá offer a detailed contextual analysis of these unprec-
edented penal policies, which have been heavily debated and contested within 
Colombian society, and beyond. Drawing on the Colombian experience, they 
argue that punishment for international crimes implemented in domestic 
contexts is always contingent and dependent on broader socio-political cir-
cumstances. They propose a set of contextual factors that might be relevant 
for understanding and assessing the design, type and severity of punishment 
negotiated during peace talks to deal with mass atrocity crimes committed 
during a violent armed conflict.

The final article included in the special issue discusses the prosecution and 
punishment of international crimes in Ethiopia. Despite being a country with 
a very large number of prosecutions of perpetrators of international crimes, 
Ethiopia hardly ever figures in scholarly discussions on the topic. According to 
Tadesse Metekia from the University of Jimma, 5,492 suspects were prosecut-
ed by Ethiopian courts for acts amounting to international crimes, and 3,760 
individuals have been convicted and punished. Four sets of trials, regarding 
different episodes of mass violence, have been held in Ethiopian courts. Prob-
ably the most famous, but also to an extent the most controversial,19 among 
these have been the so-called Red Terror trials conducted by the Special Pros-
ecutor’s Office to prosecute mass atrocities perpetrated during the Dergue 
regime in Ethiopia (1974–1991). The trials were held between 1992 and 2010, 
and the majority of defendants was tried in absentia. In his article Metekia 
offers a detailed overview of the Ethiopian laws regulating the punishment 
of international crimes and compares domestic sentencing practices to those 

19 Kjetil Tronvoll, Charles Schaefer and Alemu Aneme, The Ethiopian Red Terror Trials, Tran-
sitional Justice Challenged (James Curry, Melton, 2009); Dadimos Haile, Accountability for 
Crimes Past and the Challenges of Criminal Prosecution: The Case of Ethiopia (Leuven Uni-
versity Press, Leuven, 2000); Girmachew Alemu Aneme, ‘Apology and Trials: The case of 
the Red Terror trials in Ethiopia’, 6 African Human Rights Journal (2006) 64–84; Jeremy 
Sarkin, ‘Transitional Justice and the Prosecution Model: The Experience of Ethiopia’, 3 
Law, Democracy and Development (1999) 253–266; Hailemariam Yacob, ‘The Quest for Jus-
tice and Reconciliation: The International Criminal Tribunal for Rwanda and the Ethio-
pian High Court’, 22 Hastings International and Comparative Law Review (1999) 668–699.
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at the international criminal courts and tribunals. Compared to their inter-
national counter-parts, Ethiopian law provides detailed sentencing structures 
and guides Ethiopian judges in their sentence determinations quite rigorously. 
In contrast to the international statutes, Ethiopian law does not exclude the 
death penalty, and the Ethiopian courts did not shy away from using this ulti-
mate punishment. Fifty-nine individuals have been sentenced to death, though 
none of them has been executed. The vast majority of perpetrators of interna-
tional crimes convicted by the Ethiopian courts received prison sentences of 
less than 15 years. Metekia notes an interesting paradox of sentencing regula-
tion in Ethiopian law as the Criminal Code prescribes more lenient penalties 
for criminal acts classified as international crimes. Murder, for example, if clas-
sified as an act of genocide or as a war crime, entails a minimum penalty of  
5 years. If a similar act is adjudicated as a ‘conventional crime’ such as aggravat-
ed homicide, a minimum penalty of life imprisonment is prescribed. He calls it 
an ‘absurd penalty scheme’ given the arguably elevated seriousness of interna-
tional crimes due to their contextual elements. Similar to Perez Leon-Aceveda, 
Metekia identifies differences and similarities between Ethiopian and interna-
tional sentencing practices. One of the most striking differences relates to the 
scope of the trials. The Ethiopian courts, in particular during the Dergue tri-
als, often adjudicated cases with large numbers of defendants, even exceeding 
100 individuals in one trial. Such cases certainly raise many challenges for the 
fair determination of criminal liability and the individualisation of sentence 
for each convicted  defendant. In addition, similarly to Croatia and Serbia, Me-
tekia notes that ‘Ethiopian courts  […] have employed sentencing rationales 
in a manner that is typical to the punishment of [conventional] domestic  
crimes’.

Consequently, the articles included in the special issue offer detailed insights 
into domestic prosecutions of international crimes in a number of selected 
jurisdictions, discussing their extent, modalities and challenges. They analyse 
domestic sentencing practices, judicial reasoning and sentence severity in in-
ternational crimes cases, and compare and contrast these to the practice of the 
international courts. Some of the authors raise broader theoretical and norma-
tive questions such as what appropriate punishment for international crimes 
should be, how it should be implemented and the importance of looking at 
and understanding the broader socio-political and historical context in which 
it is designed and implemented. All in all, the contributions included in this 
issue do not only introduce original empirical data, detailed analyses of pros-
ecutions, sentencing practices and punishment of international crimes in do-
mestic contexts, but also reveal important parallels between them. First of all, 
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given the politically sensitive and complex character of international crimes, 
domestic prosecutions need time, and maybe above all, conducive political and 
social conditions. In many contexts, political considerations might bar, hinder, 
significantly slow down, or in one way or another affect the judicial reckoning 
with mass atrocities. Given the politically charged, and often politically contin-
gent character of domestic prosecutions of international crimes, fair trials and 
fair sentencing could be compromised, and different biases might be much 
more prominent compared to criminal justice responses to conventional 
crimes. Domestic criminal justice systems operate in particular historical, soci-
etal and political contexts, which need to be accounted for when trying to un-
derstand its reckoning with mass atrocity crime. This ‘situatedness’ of domes-
tic criminal justice after atrocities certainly deserves much more attention in  
scholarship.

Secondly, in most of the case studies included in the special issue, judges 
seem to have been using their ‘standard operating procedures’ regularly ap-
plied to cases of conventional offences when punishing perpetrators of inter-
national crimes. No specific sentencing goals or principles seem to have been 
developed or applied to mass atrocity crimes in any of the examined jurisdic-
tions. In this sense, when it comes to punishment, it seems that in the eyes of 
judges there does not seem to be anything extraordinary in the ‘extraordinary’ 
acts classified as international crimes.20 Colombia, however, clearly stands 
out as the most recent peace agreement with the facr-ep stipulated a spe-
cial jurisdictional regime, special laws have been enacted and unprecedented 
penal measures designed specifically for perpetrators of international crimes. 
Finally, what the case studies also demonstrate is that more often than not 
perpetrators of ‘the most serious crimes of international concern’ are punished 
with relatively lenient penalties.

As guest editors, we believe that both the individual articles and the special 
issue in its entirety contribute highly original research and innovative perspec-
tives that have been so far largely neglected in the discussion of criminal jus-
tice responses to international crimes. We hope that the articles included in 
the collection will inspire others and open the door for more research of and 
engagement with local prosecutions of mass atrocity crimes. We would like 
to thank all the contributors for their contributions and hard work. We would 
also like to thank the reviewers for taking the time and effort to comment on 

20 In this respect, the Peruvian case clearly differs since the extraordinary character of acts, 
which could have been classified as international crimes, was used by judges to justify 
severe sentences.
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the articles and help the authors to improve their contributions. Finally, we 
would like to express our gratitude to Caroline Fournet, the Editor-in-Chief of 
the International Criminal Law Review, for providing us with the opportunity to 
publish the special issue in this journal.
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