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I.

Do You Really Know It When You See It?

It may seem inappropriate to write about disputes in a volume dedicated to Gerhard
Hafner. He is the most peaceable and good natured person one could possibly imagine.
If international politics were run by people of his disposition, the world would be a
much better place. Alas, this is not the case and Gerhard Hafner is fully aware of this
reality. Indeed his work reﬂects the importance of methods for the peaceful settlement
of international disputes.1
Provisions on the peaceful settlement of disputes, by deﬁnition, presuppose the
existence of disputes for their application. Article 33 of the UN Charter is an obvious
example.2 The deﬁnition of a dispute may appear superﬂuous at ﬁrst sight. Everyone
knows the meaning of a dispute and one may presume that one will recognize a dispute
when one sees it. However, in actual practice the existence of a dispute may be in doubt
and may itself be disputed. At times, the existence of a dispute is denied in order to
contest the jurisdiction of an international court or tribunal.
The existing deﬁnitions have done little to clarify questions that arise in this context.
Black’s Law Dictionary circumscribes ‘dispute’ as ‘a conﬂict or controversy, esp. one
that has given rise to a particular lawsuit’.3
The Permanent Court of International Justice (PCIJ) and the International Court of
Justice (ICJ) have addressed the issue of the existence of a dispute in several cases. In
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the Mavrommatis Palestine Concessions case, the Permanent Court gave the following
broad deﬁnition:
‘A dispute is a disagreement on a point of law or fact, a conﬂict of legal views or of
interests between two persons.’4

In another case, the ICJ referred to
‘a situation in which the two sides held clearly opposite views concerning the question
of the performance or non-performance of certain treaty obligations.’5

The Tribunal in Texaco v. Libya referred to a ‘present divergence of interests and
opposition of legal views’.6
ICSID tribunals have adopted similar descriptions of ‘disputes’, often relying on the
PCIJ’s and ICJ’s deﬁnitions.7
Gerhard Hafner has described these deﬁnitions as too wide and too narrow at the
same time.8 A look at judicial practice proves him right. Whether a dispute in the
technical sense exists is rather more complex than these deﬁnitions would suggest.
Practice also demonstrates that, far from being a purely academic issue, the existence
vel non of a dispute can be decisive to determine a court’s or tribunal’s jurisdiction.
The present contribution seeks to shed some light on the concept of disputes,
particularly legal disputes, by reference to the practice of the International Court and
investment tribunals. Taking the PCIJ’s deﬁnition in Mavrommatis as a starting point,
it addresses the following issues:
— Under what circumstances does ‘a disagreement’ or ‘conﬂict’ become a
dispute? Does the communication between the parties need to reach a certain
level of intensity to qualify as a dispute?
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